United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





lTt K 


I 


Court of Appeals of the District of Columbia 


APRIL TERM, 1923 


No. 5000 




FAXXIE A. SOMERVILLE AXI) IDA M. WHITE,. 

APPELLANTS, 


SADIE L. BRASH EAR, PARRIE MADISON, 

WHITE, ET AL. 


ANNA E. 


APPEAL FROM TIIE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED JULY 5, 1929. 


PRINTED AUGUST 9, 1929 









I 

I 

i 


Court of Appeals of die District of Columbia 

APRIL TERM. 1929 

- 

No. 5000 ! 


FAXX1E A. SOMERVILLE AX'D IDA M. WHITE, 

AITKLLAXTN, 


VS. 


SADI E L. RRASIIEAK, UAPKIE MADISok, ANNA 
E. W1ILTK, RALPH A. WHITE, AXD JULIA E. 
WHITE, APPELLEES. ! 


APPEAL FROM TIIE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. j 


INDEX. 

Caption . 

Bill of complaint. 

Motion to strike.. 

Order irrantinj: motion lo strike in part ami overruling in 

part: exception noted. 

Answer of Sadie 1.. Bra shear and Carrie Madison to hill.... 

Answer of Anna E. While t<» hill. 

Joint answer of Julia E. White and Ralph A. White to hill. 
Decree for partition hy sale and appointment of trustees.. 

Report of trustees. 

Atlidavit of Arthur Carr. 

Lisle L. I.ipseomh. 

Fred II. I Vast. 

Plaintiffs' Exhibit 1. 

Plaintiffs' Exhibit 2. 

Decree authorizing acceptance of offer and sale. 

Petition for direction to distribute fund in hand of trustees. 


Ojriginal 

" 

i 


s 

s 


Print 

1 

1 

G 


i 

S 


12 

10 

ir> 

12 

• >•> 

IS 

— • > 

19 

24 

21. 


21 

20 

22 

27 

22 

28 

22 

29 

27, 

29 

25 


Judd .Jc Detwkilkk 


(Inc. >. 


Printers. Washington, D. 


C. 


J ij’LY S, 1029. 

I 


I 


I 















11 


INDEX. 


Motion to direet distriluttion of plaintiff-’ -hare. 

Answer to petition to pay out fund in litigation. 

Answer to motion to «1 ir«».-t distribution to plaintiffs. j^e.... 

< 'filer denying {•recent (list riluit ion. 

Petition Jor <lireelj<>n to make (listrilutti<*n. 

* >rder l'of iJit riltiji ion. 

<n-«ler irrantini: leave to amend hill. 

Amended hill ot romplaint tor n*'eoitntimt. 

Motion to dismiss amended l>ill. 

Memorandum opinion. 

Motion for leave to tile a supplemental hill. 

Memorandum opinion. 

order overruliiu; motion for leave to tile supplemental hill.. 

I)»s*ree dismi'-simr amended I• i11 : appeal noted I• y plaintiff-.. 

Memorandum: ST»o dejM.-ited in lien of appeal bond. 

Assignment of error-. 

Apixdlants’ designation of reeord. 

Appellees' designation of reeord. 

Clerk’s eertitieate. 


Original Print 


•*.» 

• * — 

•J'S 

:*.4 

•_*«» 

oN 

♦ ». I 

4o 

:;i 

41 

*»• 

• »•» 

4:: 

• *1 • 

# M » 


• *« 

4 1 

:n 

v_» 

* >, 

s:: 

t‘,s 

s:; 

r»s 



So 

To 

sf, 

To 

S? 

T1 

s7 

Tl 

ss 

—. > 
i — 

'.HI 

I - » 

1*1 

74 



















Court of Appeals of the District of Columbia 


Xo. 5000. 

Fannie A. Somerville ot al., Appellants, 

vs. 

Sadie L. Bkasiikar et al. 


a Supreme Court of the District of Colunjhia. 

i 

E(piity. Xo. 43205. 

Fannie A. Somerville and Ida M. White, Plaintiffs, 

\ s. 

I 

Sadie L. Bkasiikar. Carrie Madison. Anna F. \jMHTE. and 

Jllia K. White. Defendants. 

United States of America, 

* i 

District of Colmnbia , ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, ii| said Dis¬ 
trict, at the times hereinafter mentioned, tliej following 
papers were tiled and proceedings had, in 1 he |above en¬ 
titled cause, to wit: 


1 


Bill of Complaint. 
Filed October 20, 1924. 


In the Supreme Court of the District of Columbi 

an Equity Court. 


i, Holding 


Equity. Xo. 43205. 

i 

I 

Fannie A. Somerville and Ida M. White, Plaintiffs, 

vs. 

Sadie L. Brashear, Carrie Madison. Anna T)b White, 
Ralph A. Whtte. Julia E. White, Defendants. 

Plaintiffs respectfully represent to the Court Us follows: 
1. That the plaintiffs are adult citizens of the United 

1—5000a 
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Fannie a. somekville et al. vs. 


States, resident in tlie District of Columbia. and the de¬ 
fendants are adult citizens of the United States, resident 
in the District ,ot Dolumbia, except tin* defendants, Ralph 
A. hite and Julia E. \\ hiti*. who are residents of the State 
of California. 

2. The plaintiffs sue herein in their own respective rights 
as tenants in (fommon of tin* hereinafter described real 
estate, and defendants are sued in their own right as ten¬ 
ants in common,or claiming to he tenants in common of the 
real estate herein described. 

3. The plaintiff, Fannie A. Somerville*, is tin* owner of 
and seized in fee of an undivided one-seventh interest as 
tenant in common in, of and to a parcel of land in the 
County of Washington. District of Columbia, known and de¬ 
scribed in the land records of said District of Columbia as 
Parcel 87 over 22b situated on Colorado Avenue between 
Montague and Madison Streets, northwest, aside* from 
about 8000 square feet of said parcel situated south of 

Madison street, all of same, however, fronting on 
2 Colorado Avenue, northwest, and has an assessed 

value on the records of tlu* Collector of Taxes of the 
District of Columbia of $30,134.00. 'flu* plaintiff, Ida M. 
White, is the owner of and seized in foe of an undivided 
two-sevenths interest in the aforesaid real estate, one- 
seventh thereof as a daughter of tin* owner of said real 
estate, Archibald White, deceased, and the other one- 
seventh by purchase from (Jeorge W. White, a son of said 
Archibald White, deceased, who died in January, 1911, 
after the death of said Archibald White*, which death of 
Archibald White occurred September 19, 1SS2. The defend¬ 
ant, Anna E. White, is the owner of and seized in fee of an 
undivided one-seventh interest in tin* aforesaid real estate 
deriving her right thereto mediatolv or immediatelv from 
or through her deceased husband, Robert E. L. White, a 
son of Archibald White aforesaid. The defendant, Carrie 
Madison, and the defendant, Sadie Brnshear. are each the 
owner of and seized in fee of an undivided one-seventh 
interest in the aforesaid real estate, derived by them as 
daughters and heirs of the aforesaid Archibald White, de- 
ceased. The defendants, Ralph White and Julia White, 
are the owners of and seized in fee of an undivided one- 
seventh interest in the aforesaid real estate derived by them 
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I 

as son and widow of James M. White, who died in Julv, 
1922, said James M. White being a son of the aforesaid 
Archibald White. The interests of all of the defendants 
are subject to an accounting as hereinafter stated between 
plaintiffs and defendants by reason of advances land undue 
proportions obtained by them from other parts of the 
estate of the aforesaid Archibald White, deceased. 

4. Archibald White aforesaid died September 19, 188*2, 
leaving him surviving a widow, Marv IT White, and seven 
children and heirs at law, namely, James M. White, then 
aged 24 years: Carrie White, now Carrie Madjison, then 
aged 22 years: Robert E. L. White, tlieji aged 19 
.‘1 years: George W. White, then aged lb yeiirs: Sadie 
L. White, now Sadie L. Bra shear, then aged 11 
years: Ida M. White, then aged 9 years: and Fannie A. 
White, now Fannie A. Somerville, then aged b years. The 
parcel of land aforesaid, 87 over 22b, is the last (remaining 
real estate unsold or unsubdivided and partitioned in kind 
owned bv the aforesaid Archibald White at the time of his 
death. Said Archibald White died seized in fee* |of a large 
amount of real estate situated in various parts of the Dis¬ 
trict of Columbia, some of it being of considerable value 
but the largest part of it being unimproved realj estate in 
then farming sections of the District of Columbia of not 
then large comparative value but which later! with tin* 
growth of the Citv of Washington has conn* to be eitv lots 

> • • . i 

and of very large value as compared with earlier years. 
Letters of administration on the estate of said Archibald 
White, deceased, were issued in October, 1882, to his widow, 
Mary E. White, and of guardianship over his rrjinor chil¬ 
dren. Said administration and said guardianship never 
have been closed as plaintiffs are informed and believe and 
therefore aver. Robert E. L. White was admitted to the 
bar soon after coming of age and the estate for spme vears 

* 1 i *■ 

was managed or handled nominallv bv the widow Marv E. 

• • • ; • 

White, but really acting under and pursuant to the 1 direction 
of James M. White, Robert E. L. White, Carrie Madison 
and later George W. White. From time to timje various 
parts of the real estate owned by the estate of jVrehibald 
White, deceased, was sold, some of said sales being during 
the minority of plaintiffs, the parts sold realizing in all 
more than two hundred thousand dollars. Xo accounting 
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States, resident in tlie District <T Columbia, and the de¬ 
fendants are adult citizens of tin* I nited States, resident 
in the District of Columbia. except the defendants, Ralph 
A. White and Julia E. White, who are resident’s of the State 
of California. 

2. The plaintiffs sue herein in their own respective rights 
as tenants in common of tin* hereinafter described real 
estate, and defendants are sued in their own right as ten¬ 
ants in common or claiming to he tenants in common of the 
real estate herein described. 

3. The plaintiff, Fannie A. Somerville, is the owner of 
and seized in fee of an undivided one-seventh interest as 
tenant in common in, of and to a parcel of land in the 
County of Washington, District of Columbia, known and de¬ 
scribed in the land records of said District of Columbia as 
Parcel 87 over 226 situated on Colorado Avenue between 
Montague and Madison Streets, northwest, aside from 
about 8000 square feet of said parcel situated south of 

Madison street, all of same, however, fronting on 
2 Colorado Avenue, northwest, and has an assessed 

value on the records of the Collector of Taxes of the 
District of Columbia of $36,134.00. The plaintiff, Ida M. 
White, is the owner of and seized in fee of an undivided 
two-sevenths interest in the aforesaid real estate, one- 
seventh thereof as a daughter of the owner of said real 
estate, Archibald White, deceased, and the other one- 
seventh by purchase from George W. White, a son of said 
Archibald White, deceased, who died in January, 1911, 
after the death of said Archibald White, which death of 
Archibald White occurred September 19, 1882. The defend¬ 
ant, Anna E. White, is the owner of and seized in fee of an 
undivided one-seventh interest in the aforesaid real estate 
deriving her right thereto mediatelv or immediatelv from 
or through her deceased husband, Robert E. L. White, a 
son of Archibald White aforesaid. The defendant, Carrie 
Madison, and the defendant, Sadie Brnshear. are each the 
owner of and seized in fee of an undivided one-seventh 
interest in the aforesaid real estate, derived by them as 
daughters and heirs of the aforesaid Archibald White, de¬ 
ceased. The defendants, Ralph White and Julia White, 
are the owners of and seized in fee of an undivided one- 
seventh interest in the aforesaid real estate derived by them 
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as son and widow of James M. White, who died in July, 
1922, said James M. White being a son of the! aforesaid 
Archibald White. The interests of all of the defendants 
are subject to an accounting as hereinafter sta ed between 
plaintiffs and defendants by reason of advance: and undue 
proportions obtained by them from other paijts of the 
estate of the aforesaid Archibald White, deceased. 

4. Archibald White aforesaid died Septembei] 19, 1882, 
leaving him surviving a widow, Mary E. White, jand seven 
children and heirs at law, namelv, James M. White, then 

t I 

aged 24 vears; Carrie White, now Carrie* Madison, then 
aged 22 years: Robert E. L. White, theiji aged 19 
3 years: George W. White, then aged 1(5 ye;|rs: Sadie 
L. White, now Sadie L. "Brashear, theii aged 11 
years: Ida M. White, then aged 9 years; and Fannie A. 
White, now Fannie A. Somerville, then aged f> y<jars. The 
parcel of land aforesaid, 87 over 22b, is the last Remaining 
real estate unsold or unsubdivided and partitioned in kind 
owned by the aforesaid Archibald White at the time of his 
death. Said Archibald White died seized in fee of a large 
amount of real estate situated in various parts of* the Dis¬ 
trict of Columbia, some of it being of considerable value 
but the largest part of it being unimproved real! estate in 
then farming sections of the District of Columbia of not 
then large comparative value but which later j with the 
growth of tin* Citv of Washington lias come to Ik!* citv lots 

* * * j 

and of very large value as compared with earljer years. 
Letters of administration on the estate of said Archibald 
White, deceased, were issued in October, 1882, to his widow, 
Mary E. White, and of guardianship over his minor chil¬ 
dren. Said administration and said guardianship never 
have been closed as plaintiffs are informed and bcjlieve and 
therefore aver. Robert E. L. White was admitted to the 
bar soon after coming of age and the estate for sprue years 
was managed or handled nominallv bv the widow! Marv E. 

‘ # 44 i 

White, but really acting under and pursuant to tliejdirection 
of James M. White, Robert E. L. White, Carrie! Madison 
and later George W. White. From time to timp various 
parts of the real estate owned by the estate of j\rchibald 
White, deceased, was sold, some of said sales beiiig during 
the minority of plaintiffs, the parts sold realizing in all 
more than two hundred thousand dollars. Xo accounting 
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ever was made to plaintiffs for their share of the* proceeds 

and when they complained they were informed that if they 

took any legal steps to enforce their rights it would kill 

their mother and then and in later vears thev were 

• • 

4 induced and persuaded by various devices and prom¬ 
ises not to insist on an accounting which they were 

informed would be ultimately made to them. The defend¬ 
ant. Sadie L. Brashear (formerly Donnelly) did threaten 
to take legal proceedings and as a result was paid a large 
sum of money, some $18,000 or thereabouts which was con¬ 
ceded to be due her. Plaintiffs state that upon sale of the 
hereinbefore described real estate, the last remaining prop¬ 
erty of the estate of Archibald White, they an* entitled to 
an accounting out of the proceeds of sale and to have made 
up to them such amount as will equalize payments among 
all the heirs at law of said Archibald White. The total 
amount so due them, plaintiffs state, is about $‘Jo,000 each 
to the best of their knowledge, information and belief, but 
as matters relating to their financial interest in the estate 
of Archibald White were concealed from them by Carrie 
Madison and their brothers they are unable to state more 
accuratelv the amount due them. 

5. The defendant Carrie Madison is indebted to the plain¬ 
tiff Ida M. White in the sum of about $.‘1,000 and interest, 
which sum was formerly represented by a deed of trust on 

certain real estate owned bv the defendant Carrie Madison 

• 

but which Carrie Madison desiring to dispose of induced 
the plaintiff Ida M. White to release upon promises and 
representations, upon which plaintiff Ida M. White relied 
and until recently has continued to rely, that she, the de¬ 
fendant, Carrie Madison, would pay the same or secure the 
same upon other real estate, but which she has failed so 
to do, and which .because of said failure is asked now to be 
so charged. That the defendant Carrie Madison is indebted 
to the plaintiff, Fannie Somerville, in the sum of between 
$700.00 and $800.00 on overdue promissory notes of the de¬ 
fendant, Carrie Madison. That the plaintiffs ask that said 
indebtedness be charged upon and paid out of the 

5 interest of the defendant Carrie Madison in the 
herein described real estate, in accordance with the 

promise of the said defendant Carrie Madison that she 


SADIE L. BRAS HEAR ET AL. 


5 


would sec the plaintiffs were paid the amounts tjiey had ad¬ 
vanced and loaned to her, out of her interest in real estate. 

H. That the real estate involved in this caujse and de¬ 
scribed herein is not susceptible or capable of distribution 
or division in kind among- the said owners thereof, the 
parties to this proceeding, according to theirj respective 
rights or interests therein, and that it would bejto the best 
interests of all of them that the same be sold add the pro¬ 
ceeds thereof divided among said owners after an account¬ 
ing between the defendants and also separately between 
the defendant, Carrie Madison, and the plaintiffs herein, 
according to their respective rights and interest in said real 
estate. 

Wherefore, the premises considered, the plaintiffs re¬ 
spectfully pray: 

First. That process may issue against the defendants re¬ 
quiring them and each of them to appear and janswer the 
exigencies of this bill of complaint. 

Second. That this cause be referred, if deemed advisable 

j 

by the court, to a Commissioner in Chancery of j this Court 
to take anv necessarv proofs herein. 

Third. That a receiver, if necessary, be appointed herein 
to take possession, care and custody of the property herein 
involved, to collect the rents, issues and profits! therefrom 
and to pay taxes, insurance, repairs and otherj necessary 
expenses thereon, pendente life. 

Fourth. That this court decree the distribution or divi¬ 
sion by sale or sales of the real estate herein mentioned and 
to that end appoint a trustee or trustees td make sale 
6 or sales of said real estate and distribution of the 
proceeds of said sale or sales according to the respec¬ 
tive rights and interests of the parties. 

Fifth. That an accounting may be had between the de¬ 
fendants and the plaintiffs herein and that thej indebted¬ 
ness of the defendants be charged against their interest in 
the foregoing real estate and be paid out of theijr share of 
the proceeds of said real estate. 

Sixth. That this cause be referred to the Auditor of this 
Court to state the account of said trustee or trustees and 
the distribution of the proceeds of sale to the partfes thereto 
entitled, and that all other accounts necessary orj proper in 
the premises be taken and stated. 
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And for such other and further relief as to the Court 
may seem meet and proper. 

, FANNIE A. SOMERVILLE. 

IDA M. WHITE, 

Plaintiffs. 

WILLIAM MeK. (’LAYTON, 

C. H. MERILLAT, 

A ft or >/ ei/s fo r Plaint iff *. 

District of Columbia, ss: 

Fannie A. Somerville, being first duly sworn deposes and 
says that she has read the to rejoin 2 : bill of complaint by 
her subscribed, knows the contents thereof and that the 
matters and things therein contained she verily believes to 
be true. 

FANNIE A. SOMERVILLE. 

Subscribed and sworn to before me this 20" day of Octo¬ 
ber, 1924. 

[seal.] GEO. E. TERRY, 

1 Xotar/i Public , I). C. 

7 Motion to Strike. 

Filed November 14. 1924. 

• * 1* * * * * 


Now come the defendants. Sadie L. Hrashear and Carrie 

Madison bv Andrew Wilson, their Attornev, and move the 
* • 

Court to strike out paragraphs 4 and 5, and the following 
in paragraph 0 of the bill of complaint: “after an account¬ 
ing between the defendants and also between Carrie Madi- 
son and the plaintiffs herein," and also strike out the 5th 
prayer and the following part of the (ith prayer of said bill, 
to wit: “and that all other accounts necessary or proper in 
the premises be taken and stated" upon the following 


grounds: 

1. That all of 
prayers, in so f; 
eral accounting. 


said allegations in said bill and the said 
ir as tliev are referred to, relate to a gen- 
which is not proper in a bill of this kind. 



SADIE L. BRASHEAR ET AL. 


2. Because the allegations in said paragraphs 4 and 5, 
and said part of paragraph 6 are too indefinite ijmd general 
upon which to base a suit for an accounting. 

ANDREW WILSON, 
Attorney for Defendants. 

Notice. | 

Messrs. C. II. Merillat, Win. McK Clayton, | 

Attorneys for Plaintiffs: 

l 

Please take notice that the foregoing Motion w'jll be called 
to the attention of the Court on Friday, Xo\*enibier 21, 1924, 

.7 ,77 

at 10 o'clock A. M. or as soon* thereafter as counsel may be 

♦ 

heard. 

ANDREW WILSON, 
Attorney for Defendants. 
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Order Grant inp Motion to Strike in Part | and Over 

ride in Part. 

Filed March 16, 1925. ! 


This cause coming on to be heard upon the' motion to 
strike out certain parts of the bill of complaint aijd the same 
haying been argued by counsel and duly considered by the 
Court, it is this 16th day of March, 1925 orderejd that said 
motion be and the same is hereby granted as tojparagraph 
5 of said bill, and tin* said motion as to paragraph 4 be and 
the same is hereby overruled and that in paragraph 6 the 
motion is hereby granted as to the following words: “and 
also separately between the defendant Carrie Madison.” 

A. A. HOEHLINCx, 

Justice. 

i 

The defendants except to so much of the foregoing order 
as overrules tlie motion to strike out paragraph 4, so far 
as it relates to a general accounting. 

A. A. HOEHLljNG, 

! Justice. 


i 

i 

i 
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Answer of Sadie L. Brashear and Carrie Madison fa Bill. 

Filed April 9, 1925. 


For answer lo the Bill of Complaint the defendants Sadie 
L. Brashear and Carrie Madison respectfully state to the 
Court : 

1. The defendants admit the allegations of paragraph 1. 

2. It is admitted that these defendants are sued in their 
own right as tenants in common of the real estate described 
in the Bill. 

5. For answer to paragraph .“> of said Bill these de- 
9 fondants .admit that the defendant, Anna E. White 

i 

is the owner of and seized in fee of an undivided one- 
seventh interest in the real estate described in said para¬ 
graph, as alleged therein. 

Further answering the said paragraph these defendants 
admit that tin* death of said Archibald White occurred 
September 19, JSS2 ; that lu* left surviving him the seven 
children named in said paragraph: that Robert E. L. White 
died November 2b. 191)5. and (ieorge W. White died Janu- 
arv. 191 1 : that the said (ieorge W. White eonveved his in- 

• i ' • 

terest in said real (‘state to the plaintiff Ida M. White, who 
held and recognized tin* same as a trust for and on behalf of 
the said (ieorge W. W’hite. and thereafter as a trust for the 
heirs of (ieorge \\ . \\ hite, who were t he said Ida M. White: 
Fannie A. Somerville: Sadie L. Brashear: Carrie Madison 
and James M. White, who died Julv 1, 1922: that bv reason 
of the so holding by the said Ida M. White, her interest in 
the said real estate is one seventh plus one fifth of one 
seventh, and that the said Fannie A. Somerville, Sadie L. 
Brashear, Carrie Madison and the heirs of James M. White 
have a like interest therein. The question of the trusteeship 
of the said Ida M. White is now in litigation in a suit tiled 
to determine that question and the ease* is now on the 
Equity Calendar of this Honorable Court. 

It is denied by these* defendants that their interests are 
subject to an accounting by reason of advances and undue 
proportions obtained by them from other parts of the estate 
of Archibald White, deceased. On the other hand, these de- 
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fendants state that they have not received undue propor¬ 
tions or advances from said estate which should or ought 
to he carried into account, or at all, further tlipn has been 
received by the plaintiffs herein. 

4. For answer to paragraph 4 these defendants state that 
tliev admit the death of Archibald White and the 

• i 

10 names of the widow and seven children and admit 
that said parcel of land, referred to therein, remains 

unsold or undivided and partitioned in kind. It|is admitted 
that said Archibald White died seized in fee! of a large 
amount of real estate situate in various parts!of the Dis¬ 
trict of Columbia. It is admitted that letters of administra¬ 
tion on the estate of said Archibald White werejissued sub¬ 
sequent to his death, to Mary F. White, the widcjw, and that 
she was appointed guardian over his minor children. These 
defendants deny that Robert F. L. White and the said 
Mary E. White acted under and pursuant to the direction 
of the defendant Carrie Madison. These defendants do not 
know the value of the real (‘state sold, owned }>y the said 
Archibald White. These defendants deny that no account¬ 
ing was ever made to the plaintiffs for their share of the 
proceeds of the estate, and they deny that th^y ever in¬ 
formed the plaintiffs that if they took any legal jdeps to en¬ 
force their rights it would kill their mother, an|l then that 
they induced and persuaded them by various devices and 
promises not to insist on an accounting which th|ey were in¬ 
formed would be ultimately made to them. 

The defendant Sadie F. Brashear denies the jallegations 
made and the inference therefrom that she received the sum 
of $18,000.00 more than was received by the plaintiffs. She 
admits that she did receive, as did all of the others, sums 
from the sale of real (‘state, but she did not receive the sum 
of $18,000.00 as 1 lie result of a threat to take! legal pro¬ 
ceedings. 

These defendants deny that the plaintiffs are {entitled to 
an accounting out of the proceeds of the sale <|>f the real 

estate therein described and tliev denv that the amount due 

• % 

to the plaintiffs is about $-.'3,000.00 each, put djiat in fact 
an accounting has already peen made to them the vari¬ 
ous pieces of property were sold, to which! they were 

11 severally entitled, and that up to or until the filing of 
this bill they had never claimed that they were en- 
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titled to an accounting, as set out in said paragraph of said 
Bill. 

The defendant Carrie Madison denies that she concealed 
or caused to lx* concealed anv matters in relation to the 
financial affairs of tin* estate of Archibald White, or other¬ 
wise. 

Further answering said paragraph these defendants deny 
that tin* plaintiffs are entitled to tin* accounting claimed in 
said paragraphs .’» and 4. 

(>. Those defendants admit paragraph b of the Bill. 

7. These defendants are willing that Trustees should be 
appointed by this Honorable Court to make sale of this 
real estate and distribution of the proceeds thereof to the 
parties entitled thereto. 'That is to say. that the same be 
divided as set out in paragraph of this Asnewr. 

' SAD1F L. BRASHFAK. 

CARRIF MADISON. 

AN DR FW WILSON, 

Affonn // ff>)' Brfrudauts 

Sadie, L. Brash ear, Carrie Madison. 


Sadie L. Brasjhear and Carrie Madison, being first dulv 
sworn, depose and say that they have read the foregoing 
and annexed Answer, by them subscribed, and know the 
contents thereof; that the statements therein made of their 
own knowledge are true and those made upon information 
and belief thev believe to be true. 

SA DIF L. BRASH FAR. 
i CARRIF MADISON. 

Subscribed and sworn to before me this Sth day of April 
102 '). 

[seal. | MARTHA F. FANSLFR, 

X of a rtf Public , I). C. 
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Ansicer nf Anna B. White to Bill. 


Filed April l.°>, 1027). 


For answer to the bill of complaint, defendant Anna E. 
White respectfully states as follows: 

1. She admits the allegations of paragraph one. 
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2. She admits the allegations of paragraph! two to the 
effect that the parties to this cause are tenants in common 
of the real estate described in said bill. 

3. In answer to paragraph three, this defendant says 
that at the time of the death in September, 18$2 of Archi¬ 
bald White, he left surviving him as his heirs at law the 
following named persons, who were his children: Fannie 
A. Somerville, Ida M. White, Sadie E. Brashears, Carrie 
Madison, R. E. L. White, George W. White, anp James M. 
White. That R. E. L. White died November 26, 1905, but 
prior to his death he made a deed of all his right, title and 
interest in his said father's estate to Carrie Madison, in 
trust, and she deeded same to defendant Annjji E White, 
who is the widow of the said R. E. L. White. That before 
the death in .Januarv, 1911, of George White, who was un- 

* 7 7 i. 

married, he made a transfer of his interest |in his said 
father's estate to his sister, Ida M. White, which said 
transfer is claimed to lie in trust, and there is now pending 
in this court a suit to so declare said transfer. '[That dames 
M. White died in July, 1922, leaving as his heijr Ralph A. 
White, his son, and the interest of his widow, Julia E. 
White. 

This defendant therefore denies all reference in said 
paragraph three to interests in said real estate of the said 
Archibald White other than as stated abbve, that is 
13 to sav, that Fannie A. Somerville, IdaiM. White, 
Sadie L. Brashears, Carrie Madison, Anita E. White 
and Ralph A. White are each entitled to a one Seventh in¬ 
terest in the estate of the said Archibald Whitej, Deceased, 
and that Fannie A. Somerville, Ida M. Whitej, Sadie L. 
Brashears, Carrie Madison and Ralph A. White are each 
entitled to one fifth of one seventh, the same being their 
pro rata share as heirs of George W. White, Deceased. 

This defendant specifically denies that her interest,. as 
set out herein, is subject to an accounting by! reason of 
advances oi* undue proportions obtained by her from other 
parts of the estate of the said Archibald Whitej Deceased, 
or that she has ever received any such advance^ or undue 
proportions. 

4. Answering paragraph four, this defendant! says that 
she admits that Archibald White died September 19, 1882 
and that his heirs at law were as set out in said Paragraph, 


i 
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and that the parcel of land therein described as 87/226 is 
yet unsold and unsubdivided, and was a part of the estate 
of Archibald White at the time of his death. She admits 
that the widow of Archibald White was appointed ad¬ 
ministratrix ofi his estate, but does not know whether or 
not she was also guardian of tin* minor children. She says 
that she is advised that the administration bv Marv K. 

White of the estate of Archibald White is shown bv the 

% 

records of this court in administration case No. 967, to 
have been closed and distribution of the personalty made. 
She admits that Robert K. I-. White was admitted to the 
Bar of the 1 district of Columbia. but she is not advised as 
to whether or not he directed his moUier in the adminis¬ 
tration of tin* estate of his father, but she cannot under¬ 
stand what effect the administration of the personal estate 
would have upon tin* realty involved in this cause. This 
defendant is not advised as to what real estate was sold 
from time to time during the minority of plaintiffs. 
14 or if any was sold, the prices received therefor, but 
if the same bo material, she calls for strict proof. 
She denies that no accounting was ever made to plaintiffs 
for their share of the proceeds of the sale of whatever prop¬ 
erl v mav have been sold, and she denies that she ever in- 
• • 

formed plaintiffs that if they took legal steps to enforce 
their rights it would kill their mother, or that she ever in¬ 
duced or persuaded, or by various devices promised the 
plaintiffs anything in so far as the matters and things set 
out in said paragraph are concerned. She is not advised 
about any threats on the part of Sadie L. Brashcars or 
what amount of moiiev, if anv, she received. She denies 
that the plaintiffs are entitled to an accounting’ out of the 
proceeds of the sale of this real estate or that there is an 
amount of S'Jo.oim) or anv other amount whatsoever due 
them out of the sale of this real estate. 

f>. Answering paragraph live, this defendant says that 
she is advised that on motion, the said paragraph was 
stricken out of the bill of complaint and that she is. there¬ 
fore, not called upon to answer the same. 

6. Answering paragraph six. this defendant says that 
she admits that the real estate described in the bill is not 
susceptible of distribution or division in kind, and that it 
would be to the;best interests of all the parties concerned 
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to have the same sold and the proceeds divided; but she 
denies that an accounting is due the plaintiffs or that 
there should be any accounting whatsoever iji this pro¬ 


ceeding. 


ANNA E. iWHITE. 


I do solemnly swear that I have read the fojegoing an¬ 
swer, signed by me, and verily believe tliejstatements 
15 therein made to be true. 

AXXA E. IWHITE. 

Subscribed and sworn to before me at Washington, D. (J., 
this 6th dav of March, 1925. 


[seal.] EDITH M. STEVltXS, 

Xatari/ Public , I). C. 

JEFFORDS & DUTTON, 

At tonic i/s for Defendant Anna E. White. | 

Joint Answer of Julia E. White and Itatph A. White to Bill. 

Filed April 22, 1925. 


For answer to the bill of complaint in the above entitled 
cause, defendants Julia E. White and Ralph A.j White re¬ 
spectfully state as follows; ! 

1. They admit the allegations of paragraph one of the 
said bill of complaint. 

2. They admit the allegations of paragraph t|wo of the 
said bill of complaint and allege that all the pa dies to this 
cause are tenants in common of the real property! described 
in said bill in undivided interests as hereinafter jmore par¬ 
ticularly set forth. 

3. In answer to paragraph three of said bill oflcomplaint 
these defendants specifically deny that plaintiff Ida M. 
White is the owner of an seized in fee of an undivided two- 
sevenths (2/7) interest in the real property described in 
said bill of complaint; and specifically deny that 4aid plain¬ 
tiff Ida M. White is the owner of* and seized in!fee of an 
undivided one-seventh (1/7) interest or of anvj other in- 

terest in and to said described real property by pur- 
16 chase from George W. White; admit that defendant 
Anna E. White is the owner of and seized! in fee of 
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ail undivided one-seventh (1 7) interest in and to said de¬ 
scribed real property: and deny that the undivided inter¬ 
ests of the plaintiffs and defendants other than said Anna 
K. White in and to said described real property are as set 
forth in said bill of complaint and allege that the interests 
of plaintiffs and defendants in and to said described real 
property are as follows: to-wit: 

Each of the plaintiffs Ida M. White and Fannie A. 
Somerville, and each of the defendants, Sadie I,. Brashear 
and Carrie Madison is the owner of and seized in fee of an 
undivided one-seventh (1 / 7) interest in and to said de¬ 
scribed real properly as an heir at law of Archibald White, 
deceased, and of an undivided one-fifth (1 A) of one-seventh 
(1 7) interest in and to said described real property as an 
heir at law of George W. White, deceased: that defendant 
Ralph A. White is the owner of and seized in fee of an 
undivided one-seventh (1 7) interest and an undivided one- 
fifth (1 ')) of one-seventh (1 7) interest in and to said de¬ 
scribed real property as the sole heir at law of James M. 
White, deceased: the interest of said Ralph A. White be¬ 
ing subject to the rights of defendant Julia E. White as 
widow of said James M. White, deceased. 

These defendants deny that the interests of all of the 
defendants or of any of them arc subject to an accounting 
between plaintiffs and defendants as stated in said bill of 
complaint, or at all. by reason of advances and undue pro¬ 
portions obtained by defendants from other parts of the 
estate of Archibald White, deceased, or for any other rea¬ 
son, and these defendants deny that they or either of them, 
or any other person or persons under whom they or either 
of them claim title as aforesaid, have ever received 
17 any such advances or undue proportions. 

These answering defendants allege that tin* inter¬ 
ests as herein above alleged of the various parties plain¬ 
tiff and defendant in this cause* in and to the said described 
real property were acquired and derived in tin* following 
manner: to-wit: 

Archibald White died intestate seized and possessed of 
the said described real property and other property on or 
about September 19. 188*2, leaving him surviving as his sole 
heirs at law, the following children, issue of his body, to- 
wit: James M. White, a son, now deceased: Carrie White, 
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now Carrie Madison, a daughter, one of the defendants 
herein: Robert E. L. White, a son now deceased; George 
W. White, a son now deceased: Sadie L. White,j now Sadie 
L. Brashear, a daughter, one of the defendants herein; 

• *■ ' j 

Ida M. White, a daughter, one of the plaintiffs herein; and 
Fannie A. White, now Fannie A. Somerville, a daughter, 
one of the plaintiffs herein. 

Said Robert E. L. White died intestate and jwithout is¬ 
sue on or about November 2(>, 1905; leaving liinji surviving 
his widow, defendant Anna E. White, who had acquired 
his entire interest in and to said described re;j! property 
by mesne conveyances prior to his death. 

George W. White died intestate, unmarried! and with¬ 
out issue in January, 1911, leaving as his sole heirs at 
law, James M. White, his brother now deceased, and the 
plaintiffs Fannie A. Somerville, and Ida M. White, his 
sisters, and the defendants Sadie E. Brashear, hnd Carrie 
Madison, his sisters. Prior to his death, said George W. 
White had conveyed and transferred to plaintiff, Ida M. 
White, all interest at that time owned and possessed by 
him in the estate of his deceased father, Archibald White, 
including his undivided one-seventh (1 7) interest in and 
to the real property described in the hill of 
18 herein, hut such conveyance was made by sa 

W. White and accepted by said Ida M. White, with 
the understanding that tin* property to which legal title 
was thereby conveyed should be held by said Ida! M. White 
in trust for the benefit of the said George W. jVhite, his 
heirs and assigns, and a suit is now pending in jthis court 
by these answering defendants as plaintiffs therein against 
the said Ida M. White and others praving that suih convev- 
ance be so declared and decreed, and that saijd Ida M. 
White be required to account and convey to the j plaintiffs 
therein and to the remaining heirs of George W. White, de¬ 
ceased. 

Said James M. White died intestate on or about July 
12, 1922, owning and seized in fee of an undivjided one- 
seventh (1/7) interest in and to said described ljeal prop¬ 
erty as an heir at law of Archibald White, deceased, and 
owning and seized in fee of an undivided one-fifth (1/5) 
of one-seventh (1/7) interest in said described peal prop¬ 
erty as an heir at law of George W. White, deceased, leav- 


complaint 
lid George 
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ing him surviving as his sole heir at law and onlv issue 
this defendant Ralph A. White and his widow, this defend¬ 
ant Julie E. White. 

These defendants admit that Mary E. White the widow 
of Archibald White, deceased, was appointed administra¬ 
trix of his estate. Thev have not information sufficient to 
form a belief as to whether or not sin* was also legally ap¬ 
pointed guardian of his minor children, and on that ground 
they deny that she was so appointed. 

These defendants allege that they are advised that tin* 

administration bv Marv E. White of the estate of Archi- 

• * 

bald White, deceased, is shown by the records of this court 
in Administration Case Xo. 967. to have been closed and 
distribution of the personalty made. 

These defendants denv that Marv E. White, widow 

• * 

19 of Archibald White acted under and pursuant to the 
direction of James M. White, Robert E. L. White, 
Carrie Madison, and George W. White in the management 
of his estate. 

4. These defendants are not advised as to what real prop- 
ertv owned bv the Estate of Archibald White, deceased, 
was sold from time to time during the minority of plain¬ 
tiffs or at any other time or if any such real property was 
sold, the price received therefor or the proceeds realized 
from said sale, but if same be material these defendants 


call for strict proof and for a bill of particulars. 

These defendants denv that no accounting was ever made 
to plaintiffs for plaintiffs’ share of the proceeds of tin* 
sale of property owned by the said Estate and they deny 
that they or either of them or any person under whom 
they or either of them claim ever informed plaintiffs that 
if the latter took legal steps to enforce their rights such 
conduct would kill plaintiffs' mother, or that they or either 
of them or any person or persons under whom they or 
either of them claim ever by various devices or promises 
or in any other manner induced or persuaded plaintiffs 
not to insist upon an accounting, and defendants hereby 
demand a bill of particulars from plaintiffs on these points, 
showing when, where, how and by whom such information 
is alleged to have been given plaintiffs, and when, where, 
how and by whom plaintiffs are alleged to have been so 
induced or so persuaded. 


SADIE L. BltASHEAK ET AL. 


17 


These defendants have no information on which to form 

I 

a belief as to any threats alleged by plaintiffs tjo have been 
made bv defendant Sadie L. Brashear or as Ito anv sum 

• I • 

of money alleged to have been paid said defendant Sadie 
L. Brashear, and hereby demand a bill of particulars, stat¬ 
ing to whom and when such threats are alleged to have 
been made and by whom and when such sums of 

‘JO monev are alleged to have been paid Ito the said 
* *1 
Sadie L. Brashear and by whom and for what pur- 

pose such sum was conceded to be due saicji Sadie L. 

Brashear. 

Defendants deny that plaintiffs are entitled to an ac¬ 
counting of the proceeds of the sale of the rejnl property 
described in the said bill of complaint, or that the plain¬ 
tiffs are entitled to Twenty-five Thousand ($25,000.00) Dol¬ 
lars each or to any other amount to equalize 
among all the heirs at law of Archibald White 
or for any other purpose. 

5. Answering: paragraph five of said bill ofj complaint, 
these defendants sav that thev are advised that on mo- 


payments 
\ deceased. 


paragraph 
jit they are, 


tion made bv other defendants herein, the said 
was stricken out of the bill of complaint, and th;fi 
therefore, not called upon to answer the same. 

0. Answering paragraph six of said bill of j complaint, 
these defendants admit that the real property described 
in said bill is not susceptible of distribution or jdivision in 
kind among the owners thereof, but defendants deny that 
it would lx* to the interests of all of said owner<f or of any 
of them that this court should decree the sale ojf said real 
property and the distribution of the proceeds |thereof at 
this time, and defendants deny that any accounting is due 
by them or by either or any of them to said plaintiffs, or 
that there should be any accounting whatever in this pro¬ 
ceeding. 

Wherefore, the premises considered, defendants respect¬ 
fully pray: 

First. That the said bill of complaint be dismissed at 
the cost of plaintiffs. 

Second. That the costs incurred herein bv these defend- 

i 

ants be taxed and that defendants have judgment against 
plaintiffs therefor. 

2—5000a 
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21 Third. That defendants have such oilier and fur¬ 

ther relief as to this court may seem meet and 
proper. 

JULIA E. WillTE. 
RALPH A. WHITE. 

Defendants. 

J. E. RICKETTS, 

Attorneys for These A nsicerinp Defendants. 

We do solemnly swear that we have read the foregoing 
answer signed bv us, and verilv believe the statements 
therein made to be true. 

JULIA E. WHITE, 
RALPH A. WHITE. 

County of Los Angeles, 

State of California . ss: 

Subscribed and sworn to before me, this 9th dav of April, 
1925. 

[seal. | W. B. THORNE, 

Notarp Public . California. 

My Commission Expires February 25, 1928. 

J. E. RICKETTS. 

JEFFORDS & DUTTON, 

Attorneys for Defendants 

Julia E. White and Ralph A. White. 



Decree fat' Partition bp Sale and Apjiointn/ent of 

Trustees. 


Filed April 20. 1920. 


This cause coming on to be heard upon the bill and 
answer, having been submitted and consented to by counsel 
for all parties in interest and duly considered by the Court, 
it is this 20" day of April. A. I). 192(5 adjudged, ordered and 
decreed that tin* real estate mentioned and described in 
the bill of complaint, to wit: A parcel of land in the County 
of Washington, District of Columbia, known and described 
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in the Land Records of said District as parcel Eighty-seven 
(87) over Two Hundred Twenty-six (2-(>) sitiujte on Colo¬ 
rado Avenue between Montague and Madisjui Streets, 
Northwest, about Eight Thousand (8000) square feet of 
said parcel situated south of Madison Street, all however, 
fronting; on Colorado Avenue, Northwest, be sold: and that 
William McK. Clayton, Andrew Wilson and Edwin C. Dut¬ 
ton be and they are hereby appointed Trustees to make 
said sale, giving an undertaking in the pcnaltjy of Sixty 
Thousand Dollars: and that the advertisement <j>f said sale 
be made in the Evening Star newspaper. j 

It is further ordered that the provisions of Equity Rule 
(38 be in all respects complied with. 

The question of account raised by the pleadiilgs in said 
cause is hereby reserved. 

WALT HR I. McCOY, 

Chief Justice. 

We consent: 

WM. McK. (’LAYTON, | 

C. H. M KRILL A T, j 

At tonic if s for Plaint iff. 

ANDREW WILSON, j 

Attorney for Dfts. 1 ami 2. 

EDWIN C. DUTTON, j 

At tome if for Dfts. 3, 4, and •>. j 

i 

23 Report of Trustees. j 

i 

Filed October 28, 192(3. j 


William McKav Clavton, Andrew Wilson and! Edwin C. 
Dutton, trustees in this cause, appointed by order of this 
Court, dated the 20th day of April. 192(3, respectfully sub¬ 
mit the following report. 

That they have proceeded to advertise the real estate 
which by said order they were directed to sell, as is shown 
by a copy of the advertisement which has appealed in the 
Evening Star, a newspaper of the District of Columbia, a 
copy of which advertisement is hereto attached as Ex¬ 
hibit 1 and made a part of this report. 

By said advertisement it will be seen that said|property 
advertised for sale on the 27th day of October, 192(3, at 
4 o’clock, P. M., but your trustees say that on the 2(3th day 
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of October, 1926, about 4 o'clock, !\ M.. they have received 
an offer in writing by W. M. Ward, 1410 II Street, X. W., 
which said offer is hereto attached, marked Kxhibit 2 and 
made a part of this report. 

These trustees are familiar with tie* property herein, 
and have viewed same and have talked with persons who 
are familiar with values of real estate in the District of 
Columbia and these trustees are of the opinion that the 
offer made by the said W. M. Ward is an offer which 
should be accepted and they are therefore unwilling to 
proceed with the sale at public auction until this matter 
has been presented to the Court, they have therefore caused 
said advertisement to he continued and herewith present to 
the Court the offer above mentioned and respectfully sub¬ 
mit that, in their opinion, it should be accepted. 

24 Trustees herewith attach the affidavits of three 

men who are familiar with this property and who are 
of the opinion that the price offered is fair and reasonable 
and make said affidavits a part of this report. 

Wherefore your trustees submit this, their report, for 
consideration and action bv the Court. 

WILLIAM McK. CLAYTOX. 

AXDRKW WILSOX. 

kdwix c. nrrmx, 

1 T ratters. 

William McK. Clayton. Andrew Wilson, and Ivlwin C. 
Dutton, trustees, upon oath say that they have read the 
aforegoing report and know its contents, and the matters 
and things therein set forth on personal knowledge are 
true, and those stated upon information and belief, they 
believe to be true. 

WILLIAM McK. CLAYTOX. 

AX DR EW WILSOX, 

KDWIX C. DLTTOX. 

Trust res. 


Subscribed and sworn to before me at Washington, I). ('., 
this 28" dav of October, 1926. 

FRANK K. CrXXIXGIIAM. 

Clerk. 

By W. WL MACK ALL. 

Asst. Clerk . 
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Affidavit of Arthur Carr. 

I, Arthur Carr, being: first duly sworn, do !depose and 
sav that I am now engaged in the business of buving, sell- 
ing and exchanging real estate in the District of Columbia 
and have been so engaged for 22 years last past. That 1 
am familiar with the tract of land fronting on the west side 
of Colorado Avenue, between Montague dud Madison 
2f> Streets, with about 212 feet frontage oil Montague 
Street and about 172 feet on Madison [Street, also 
about 217) feet frontage on Colorado Avenue at the south¬ 
west corner of Colorado Avenue and Madison streets', 
X. \\\. a portion of which is situated south of Madison 
street, said tract being known as Parcel S7 over 22b. 

'That in the opinion of the affiant $<>(),()()(), ^vlfieh is be¬ 
tween S7 and SS cents per square foot, is a fair land reason¬ 
able price, and all the property is worth on the market at 
this time. 

i 

I have no inlorosl whatsoever in this sale. 

ARTIlUk CARli. 

j 

Subscribed and sworn to before me at Washington, this 
2Sth dav of October, 1920*. | 

[ seal. 1 AD EL AID K S PR EC KKjLMYER. 

Affidavit of Lisle S. Lipscomb. 

i 

1, Lisle S. Lipscomb, being first duly sworn! do depose 
and say that 1 am now engaged in the business of buying, 
selling and exchanging real estate in the District of Col¬ 
umbia and have been so engaged for 20 yearjs last past. 
That I am familiar with the tract of land fronting on the 
west side of Colorado Ave., between Montague a|id Madison 
streets, with about 212 feet frontage on Montague Street 
and about 172 feet on Madison Street, also abqut 215 feet 
frontage on Colorado Ave., at tin* southwest corner of 
Colorado Ave. and Madison streets. X. W., a] portion of 
which is situated south of Madison street, saidjtract being 
known as Parrel 87 over 22b. 

That in the opinion of the affiant $G0.0()0 which is 
2b between S7 and 88 cents per square foot, is a fair 
and reasonable price, and all the property is worth 
on the market at this time. 

I have no interest whatsoever in this sale. 

LISLE S. LTFtSCOMB. 
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_Sn!.scrit.o<l anil sworn to liefotv mo at Washington, this 
-7th day of October, 1926. 

FDWD. T. LFWIS. [skal.I 

i Xofar/i Public. 

Affidavit nf Fred II. I'aasf. 

I, Fred II. I .srast, beinsr first duly sworn, do depose and 
say that I am now ensraired in the business of buying, sell- 
m " and exchansrinir real estate in the District ofVoiumbia 
and have been ,so en.ira.sred for 6 years last past. That I 
am familiar with the tract of land fronting on the west side 
of Colorado Avenue, between Montague and Madison 
streets, with about ♦»1 -> feet trontaire on Montairue Street 
and about 179 feet on Madison Street, also about 21") feet 
f t onta.sre on ( ol,orado Avenue at tin* southwest corner of 
Colorado Avenue and Madison Streets. X. \\\, a portion 
of which is situated south of Madison Street, said tract be¬ 
insr known as Parcel 87 over 226. 

That in the opinion of tin* affiant $60,000, which is be¬ 
tween 87 and 88 cents per square foot, is a fair and reason- 
able price. and all the property is worth on the market at 
this time. 

I have no interest whatsoever in this sale. 

FRHI) II. FDA ST. 

Subscribed and sworn to before me at Washington, this 
27 day of October, 1926. 

dOTIX II. STAOTLKR, [seal.] 
Xotarif Public . /). (\ 
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Plaintiffs' Fxhibit 1. 

I hos. J. Owen A* Son. Auctioneers. 

Trustees' sale of a valuable tract of land, beinsr the entire 
trontaire on the west side of Colorado Ave., between 
Montasrtie and Madison Sts., with about 919-foot frontage 
on Montasrue and about 172 feet on Madison: also about 
215-foot frontal* on Colorado Ave. at the southwest cor¬ 
ner oi Colorado Ave. and Madison St. X. W. 

By virtue of a decree of the Supreme Court of the Dis¬ 
trict of Columbia, passed in Kquity Cause Xo. 49205, we 
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i 

will soli at public auction, in front of the premises, on 
Wednesday, the twenty-seventh day of October, 1926, at 
four o’clock I\ M., the following describe^ land and 
premises, situate in the District of Columbia, jind being a 
parcel of land in the county of Washington, | District of 
Columbia, known and described in the land records of said 
District as parcel 87 over 226, situate on Colorado ave. be¬ 
tween Montague and Madison streets northwest; also 
about 8,000 square feet of said parcel situated south of 
Madison street, all, however, fronting on Colorado ave. 
northwest. | 

Terms of sale: One-third of the purchase money to be 
paid in cash and tin* balance in two equal installments, pay¬ 
able in one and two vears from the dav of sale, and to be 
represented by the promissory notes of the j purchaser, 
bearing interest at the rate of six per centum per annum, 
payable semi-annually, and secured by deed of tjrust on the 
property sold, or all cash, at the option of the purchaser; 
$2,500 (leposit required upon acceptance of but. All con¬ 
veyancing, notary fees and recording at pirn Iqiserks cost. 
'Perms of sale to be complied with within thiryj days from 
day of sale, otherwise the trustees reserve the right to 
resell the property, at the risk and cost of defaulting pur¬ 
chasin', after five (lavs’ advertisement of such resale in 
some newspaper published in Washington, I). C. 

WILLIAM McK. CLAYTON, 

AxnRrcw wilson] 

EDWIN C. DUTTON, 

Trustees. 


28 


Plaintiffs’ Exhibit 2. 


Builder of Homes of Greater Value. All Lines of Insur¬ 
ance Since July, 1910. 

W. M. WARD, 1410 II Street Northwest (Maryland Build¬ 
ing), Washington, I). C. 


Phone Main *1023. 


October 


26, 1926. 


Received of Waldo M. Ward Two Thousand Dollars 
($2,000.00) as a deposit to be applied in part payment of 
the purchase of that certain parcel of land sithate in the 
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District of Columbia ami known and described on the land 
records of said District of Columbia as Parcel eighty-seven 
(87) over two liundred twenty-six (220), said Parcel of land 
fronting on Colorado Avenue between Montague Street and 
Longfellow Street, said ground embracing some sixtv-eight 

. i • 

thousand ((58,000) square feet, more or less, and assessed 
in the name of Archibald White. 

Price of property Sixty Thousand Dollars ($60,000.00). 

Terms: Fifteen Thousand Dollars ($l.").oi)().()()) cash at 
date of conveyance of which this deposit is a part. Balance 
Forty-five* Thousand Dollars ($4'),000.00) to he secured by 
said purchaser on said Parcel of land by first deed of trust 
payable* in three promissory notes in one. two and three 
years after date with interest at the rate of six per cent. 
(6*/c) per annum, said interest payable* semi-annually, 'flu* 
purchaser reserve's the* right and is accorded the* privilege 
of anticipating the maturity of any or all of said notes by 
giving the holder or holders of said notes not less than three* 
months* advance notice* as regards tin* last two notes. Xo 
notice is to be* required as regards the first note. It is fur¬ 
ther stipulated and a.irreed that said purchaser shall have 
the right upon tin* payment in full of one* or more* of said 
notes to have* re*le*ase*d to him by the truste*e*s named in said 
deed of trust the* numbe*r of lots proportionate to the* cash 
payment and amount paid on notes unde*r the contract price*. 
All interest and taxes. general and special, to be* ad-e 
justed bv seller to date* of transfer. Title* to be* a good ree- 
ore! title* or eieposit refuueled and sale* declared off. exami¬ 
nation of title*, revenue stamps conveyanccing and record¬ 
ing at cost of purchase*!-. Full settlement in accordance 
with the foregoing tei’ins to be* made* within sixty (60) days 
from date* here*at or de]>osit forfeited. 'The forfeiture of 
<le*posit does not however, relieve the* purchaser of his re¬ 
sponsibility to comply with tin* te*rms of sale if demanded 
by the* seller or his agent. 

It is agreed that an agent's commission of 'Twenty-two 
Hundred Fifty ($2,27)0.00) shall be* paid by said sellers or 
owners to Mr. Charles \\ . Ray in full for his services in 
procuring the purchaser of the within described property. 

Made in triplicate. 

CHARLES W. RAV, 

Agent. 
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Accepted bv 

W. M. WARD, 


Purchaser. 


Approved by 


2D 


0 inters. 

! 

Decree Authoriziup Acceptance of Offer and Sale. 
Filed October 28, 1926. 


I pon consideration of the Report of Trustees 


tiled herein 
lereto, it is 


October 28, 1926 together with the exhibits till 
this 28th day of October, 1926, adjudged, ordered and de¬ 
creed that Win. Mcl\. ('lavton, Andrew Wilson! and Edwin 
(’. Dutton, trustees, be and they are hereby authorized and 
directed to accept the* offer of W. M. Ward to purchase as 
reported a parcel of land in the District of Oolujnhia known 
and described in tin* land records of said District as parcel 

— . . i 1 

8< over 226 situated on Colorado Avenue betweeji Montague 
and Madison Streets, Northwest: also about 8^)00 square 
feet of said parcel situated South of Madisonj Street, all 
however fronting on (’olorado Avenue for the sijun of Sixty 
Thousand Dollars upon the terms set out in saijd offer and 
upon compliance with said offer the said trustees are hereby 
authorized and directed to convex* said real estate to Ihe 
said W. M. Ward. ’ ! 

WEXDELL P. STAFFORD, 

i Justice. 

i 

Petition for Direction to Distribute Fund in \ Hand of 

Trustees. 


Failed June 4. 1928’. 


1. This suit was filed October the 20th, 1924,jand in the 
fourth prayer tin* plaintiffs Fannie A. Somerville and Ida. 
M. White ask that the real estate involved in the proceeding 
be sold, and that trustees be appointed for that purpose 
and that distribution of the proceeds of sale be made ac- 
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cording to tli<* rcspe*ctive* riirlits ami interests of the par- 
t ies. 

30 2. The thin! paragraph of tin* hill alleges that 
plaintiff Ida M. White is entitled to two-sevenths of 

tin* estate, and plaintiff Fannie A. Somerville and defend¬ 
ants Sadie L. Brashenr, Farrie* Madison. Anna K. White, 
and Ralph A. Whitt* one-seventh each. Julia H. White hav¬ 
ing only a dower interest in the one-seventh otherwise be¬ 
longing to Ralph A. White, her son. The defendants an¬ 
swering this pat agrapli of t he hill denied that Ida M. White 
was entitled to two-sevenths, hut alleged that sin* was en¬ 
titled to hut one-lsevenlh, the other one-seventh elaimed hy 
her being held by her in trust for the defendants and Fan¬ 
nie* A. Somerville. 'This ipiestion has bee*n determined hy 
this court in a suit pending at the time of the tiling of this 
hill and was determined in favor of tin* said Ida M. White* 
so that now theme* is no dispute* about the* interests of the 
parties hereto. 

3. The* fifth praye*r of the* hill asks for an ae*eounting 
hetwe*e*n plaintiffs and defendants and that tin* indebtedness 
of defendants beleharge*el against tlie*ir interests in the real 
estate and he* paid out of their share* of the* proceeels from 
the sale of the* real e*state. 

4. The* sixth prayer of tin* bill asks that the* cause he re¬ 
ferred to the auditor of this court to state* the* account e>f 
the* trustees and the distribution of the* proceeels of sale to 
the parties thereto entitled. 

5. The real estate* involwel in this proceeding was sold 

bv the* trustees bv authoritv of the* e*ourt for $60,000 on 
October 28, 1020. The trustees eleposited in the Liberty 
National Bank. 1>. < $2,000. the* same being the original 

deposit at the* time* of the sale*. On March the 9th, 

31 1927, trustees deposited in said hank $26,191.95, being 
the* amount fonnel t<> be* elite them at the time of the 

settlement and transfer. At the* time of settlement and 
transfer, trustees took a note* of the* purchaser for $30,000 
secured by first trust e>n a part e>f the* real estate sold, and 
on Decembem the* 15th, 1927 saiel note* was paid in full with 
interest and $31,409.85 was deposited by the* trustees in said 
account. (Vrtain ameumts have been paid e>ut by the trus¬ 
tees which constituted the costs of administration and the 
distributive share e>f tin* first half of the sale price to Ralph 
A. and Julia F. White. 
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6. At the time of distributing to Ralph A. and Julia E. 
White, trustees Andrew Wilson, Esquire and Edwin C. 
Dutton, Esquire requested their co-trustee W lliam McK. 
Clayton, Esquire to sign cheeks making a full jdistribution 
of the amount then in hand. This he declined to} do and lias 
ever since and now declines to do, so that therje is now on 
deposit in the name of these trustees at this tinh‘ $52,704.22, 
which is drawing only two per cent interest. 

7. This suit has been pending now for nearly four years 

and has never been reached for a trial, although defendants 
have always been willing, ready, and anxious t(> dispose of 
it. By referring to the docket it will be seen tlu|t this cause 
was not calendared for trial until June MO, 192 or nearly 
three years after it was filed, although Andrew Wilson, Es¬ 
quire and Edwin C. Dutton, Esquire, trustees, jwere given 
notice by C. H. Merillat, Esquire and William McK. Clay¬ 
ton, Esquire attorneys for plaintiffs, that tliisl cause had 
been calendared for, to wit, more than a year prjior to June 
MO, 1927. * | 

8. Trustees Andrew Wilson, Esquire and Ed yin C. Dut- 
on, Esquire respectfully submit to the court that distribu¬ 
tion of the fund now in their hands, as aforesaid, 

32 should be made to the parties thereto entitled, and 
tile this petition and request the court t<|> authorize 
and direct the trustees in this cause to make fujll distribu¬ 
tion forthwith, and that they be directed and instructed 
to do any and all acts necessary and proper to carry into 
effect such complete and final distribution. 

ANDREW WILSON, 

'Trustee. 

EDWIN C. DUTTON, 

i 7 

Trustee. 


I have read the foregoing petition by me subscribed and 
know the contents thereof. The matters and things stated 
upon personal knowledge are true, and those stjated upon 
information and belief 1 believe to lie true. 

ANDREW WILSON. 

EDWIN C. DtTTON. 

i 

Subscribed and sworn to before me this 1st dak of June, 
1928. i 

[seal.] MARTHA F. FABLER, 

Notary Public, D. C. 
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Motion to ftircrt I)isf ribntion of Plaintiffs' Share. 

Filed .1 urn* 8, 192S. 


Now conn* Fannie A. Somerville ami Ida M. White, plain¬ 
tiffs in the abovc-eiit it led cause, and move the court to di¬ 
rect the trustees in the ahove-entitled cause to make dis¬ 
tribution of funds now in their hands as trustees, to which 
plaintiffs are unquestionably entitled, to the plaintiffs 
herein and for reasons therefor state: 

That they are parties in interest in the real estate 
MM sold bv the trustees in tin* above-entitled cause and 
the plaintiff Fannie A. Somerville is entitled to a 
one-seventh interest in all of said proceeds and the plain¬ 
tiff Ida M. White is entitled to a two-seventh interest in all 
of said proceeds the defendants hereto having 1 heretofore 
all of them by acting through Ralph A. White and Julia 
F. White plaint ills, attacked the interest of Ida M. White 
in a one-seventh interest as purchaser of said seventh in¬ 
terest from (ieorge W. White, deceased, and said suit in 
equity having* terminated at the close of the said plaintiffs* 
cause in a judgment and decree in favor of the plaintiff* Ida 
M. White, which said judgment and decree became final, 
no appeal having been taken therefrom. 

That the above-entitled cause was brought by plaintiffs 
in partition to have the real estate described herein sold 
and an accounting obtained of and from the defendants for 
moneys said defendants had received from the estates of 
their common ancestor in which the defendants had re¬ 
ceived more than their distributive share. 

That answers have been tiled and issue has been joined 
and the above-entitled cause is awaiting hearing. That no 
contention has been raided or assorted that anv accounting 
or sum whatsoever was due by the plaintiffs or either of 
them to the defendants and no cause shown why plaintiffs 
should not receive their distributive share of the funds on 
hand, whereas in the instant cause the interest of each and 
all of tin* defendants is attacked and the subject of contro- 
versv so that defendants are not entitled to anv sum what- 
soever of said proceeds until and unless it should appear 
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upon final hearing and decree that this hill oi* complaint is 
not well founded. 

C. II. mrrillatJ 

WM. McK. CLAYliOX, 

Attorneys for Plaintiffs. 

24 Answer tn Petition in Pay Out Fund in Litigation. 

Filed dune 8, 1928. 

«**<**■*# 

Xow come the plaintiffs, Fannie A. Somerville and Ida 
M. White and William McK. Clayton, trustee in«tlie above- 
entitled cause, and for answer to the petition filled herein 


*aring, the 
lefendants 


to pay to the defendants, in advance of final h 
funds involved in litigation by plaintiffs against 
herein state: 

That the bill of complaint is one whereby th<|» plaintiffs 
brought suit in partition and for an accounting against the 
defendants, all of the parties being descendants of Archi¬ 
bald White, deceased. The bill of complaint alleged inter 
alia that the property sought to be sold in partition pro¬ 
ceedings was the last remaining parcel of land in the estate 
of said Archibald White, that the plaintiffs aijid defend¬ 
ants were interested therein and that the plaintiffs being 
the voungest children of Archibald White had jbeen bv a 
combination between the defendants or those through whom 
certain of the defendants deraigned their interesjt deprived 
of their proper share in earlier sales of other 
tlie real estate and prayed an accounting and 
share be made up to them, out of the last remaiding parcel 
of real estate, that both administration of the! estate of 
Archibald White and guardianship over plaintiff^ as minor 
children of Archibald White had never been closed and that 


parcels of 
that their 


the amount due plaintiffs was $23,000 each to t 


le best of 


their knowledge, information and belief, but tliiit the de¬ 
fendants Carrie Madison and her brothers had J concealed 
from them information so they were unable to sftate accu¬ 
rately the amount due them. 

After the bill of complaint was filed, motions were made 
by certain of the defendants, including Oafrie Madi- 
35 son, to strike out from the bill of complaint such 
parts as prayed an accounting and prayed that there 
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may Ik* made up to plaintiffs their proper shares due them, 
but the court refused to strike out such parts of said bill of 
complaint and thereafter trustees were appointed to make 
sale of the real estate and same has been done and a fund 
of $50,000 or more is in the hands of tin* trustees. 

Respondents deny the jurisdiction and authority of the 
court, the interests of defendants having: been impleaded in 
the cause, in advance of final hearing - , to order distribution 
to the defendants of the very subject matter in part of the 
litigation. Respondents further state that so to distribute 
the shares claimed by Carrie Madison, Sadie Brashears and 
others would Ik* to hinder, delay and perhaps defraud re¬ 
spondent plaintiffs of what they are entitled to in the event 
the court should find, as plaintiffs expect to prove, that 
Carrie Madison, Sadie Brashears and others of the de¬ 
fendants are liable to plaintiffs by having received while 
plaintiffs were very young an undue share* of the estate* of 
the late' Archibald White for which they should account to 
plaintiffs. 

Respondents for answer further state* that Carrie Madi¬ 
son, defendant, has sole! practically all her property in the 
District of Columbia, has lived a large part of her life in 
recent voars in California, where is tlu* residence of her 
son, and has not in the District of Columbia property other 
than her interest involved in the above-entitled cause 
whereout plaintiffs could make collection in the* event of a 
decree in their favor. Respondents further state that as to 
Sadie Brashears, collection of any decree outside of the 
funds in hand would be uncertain and distribution of same 
would enable said Sadie Brashears to make verv difficult 
collection from her. 

As to the defendant, Anna White, respondent 
36 plaintiffs state that said Anna White, so far as they 
are advised, owns only one unimproved lot in the 
District of Columbia and that her alleged one-seventh in¬ 
terest is subject to an accounting. 

With respect to the payment heretofore made on account 
of the interests of Ralph A. White and Julia K. White, re¬ 
spondents state that the trustees having in hand a fund of 
about $30,000 the respondents through their attorney, Wil¬ 
liam McK. Clayton, upon the plea of Mr. Edwin C. Dutton, 
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i 

trustee and attorney for Ralph White and Julia K. White, 

that he verv nnieli needed a fee due from his clients and 
* 

could not otherwise obtain same than bv a consent distribu- 
tion of part of the fund claimed by his clients at that time 
and that tin* remaining balance in any event would be suffi¬ 
cient to meet all amounts due bv said Dutton’sldients, con- 
sented to and distributed to said Dutton a jpart of the 
amount to which his clients were entitled. j 

With respect to the allegation that there whs a failure 
promptly to calendar the above-entitled cause, respondents 
state that the facts concerning same are as follows: 

There was pending a suit in equity brought by Ralph 
White and Julia K. White against plaintiffs bu|t instigated 
by Carrie Madison, Sadie L. Brashears and Anilia K. White 
claiming that in 1809 a conveyance purporting tjo have been 
made by George W. White, deceased, to plaintiff Ida M. 
White of all said George W. White’s interest ih the estate 
of his father, Archibald White, was in fact a moire mortgage 
and that plaintiff Ida White, therefore, was notl entitled to 
a two-seventh interest. This suit was in equity and since 
the filing of the above-entitled cause has beenj decided in 
favor of plaintiff at the close* of the testimony |>f the com¬ 
plainants in the suit aforesaid. Throe other (jquity suits 
also were pending brought by the plaintiffs herein. 
37 One of them was for partition of certaijn property 
on Colorado Avenue, a second for partition of cer¬ 
tain property at 13th and Longfellow Streets and the third 
the present suit for partition of the home place of the White 
heirs. These separate suits were made necessary by reason 
of difference in interest and title. By inadvertence plain¬ 
tiffs in an endeavor promptly to calendar the above-entitled 
cause gave the number in the order to calendar} the cause 
of one of these other partition suits with the fesult that 
the above-entitled cause was not then calendared. This 
error was known to the counsel for the defendants in the 
above-entitled cause but for a long time they did not call 
attention of counsel for plaintiffs herein to the inadvertent 
error, nor did they avail of their own right to calendar the 
cause. Subsequently, the inadvertence or failure to calen¬ 
dar the proper cause was brought by counsel f<j>r defend¬ 
ants to the attention of plaintiffs' counsel and jthe cause 
was calendared. 
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Respondents state further that their three-sevenths in¬ 
terest in the proceeds in the above-entitled cause is not the 
subject of attack, and that they are entitled to have* distri¬ 
bution made to them of their three-sevenths interest and 
claim such distribution should be* made to them at this time 
in part at least, whereas the interest of the defendants are 
all as heretofore set forth the subject of the litigation in 
this cause. 

Wherefore, having fully answered, respondents pray the 
court: 

First. That the prayers of the petition and said petition 
be dismissed. 

Second. That distribution be ordered by the court to 
plaintiffs of their shares or a considerable proportion 
thereof. 

Third. For such other and further relief as to the 


•>< 

.><s 


court may seem meet and proper. 


FAXX1K A. SOM FRVILLH. 
IDA M. WHITF. 

WILLIAM McK. FLAVTOX. 


F. II. MERILLAT, 

A ttorney. 


District of Columbia, ss: 


Fannie A. Somerville. Ida M. White and 
Flayton, being Ijrst duly sworn, depose and 
have read the foregoing answer by them 
that the matters and things therein stated 
lieve to be true. 


William McK. 
sav: That thev 

. • m 

subscribed and 

thev verilv be- 
• • 


FAXXIE A. SOMERVILLE. 
IDA M. WHITE. 

WILLIAM McK. FLAVTOX. 


Subscribed and sworn to before me this 7th dav of June, 
A. D. 1923. 

[seal. ] GRAFE SHROPSHIRE. 

A lot an/ Public, D. C. 


SADIE L. BE AS HEAR ET ,\L. 


t 
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.insirer to Motion to Direct Distribntiou to 'Plaintiffs. <fv 

Filed June 15, lb'jS. 


Defendants Anna F. Wliile, Ralph A. White, .Julia F. 
White, and Fdwin (\ Dntton, trustee, answer ng plaintiffs' 
motion to direct distribution to them, and replying to plain¬ 
tiffs' answer to Andrew Wilson and Fdwin (\| Dutton, trus¬ 
tees' ])et it ion to direct distribution say: 

They admit that defendant Anna F. White!is entitled to 
* # | 
a distribution of one-seventh, and that Ralph f \. White and 

.Julia F. White, his mother, are together entitled to a dis¬ 
tribution of one-seventh of the fund now in the hands of the 
trustees in this cause: and that there has been no at- 

i 

Mb tachment of anv kind against their interest in said 

fund, and that this cause has been pendi'jng for nearly 

four vears, and that thev have, through their! counsel, fre- 

(jiiently requested counsel for plaintiffs to consent to this 

cause beinset for hearing at an earlv dav which said conn- 
♦ • « 

sel has declined to do, and that, therefore, distribution 
should be made at this time. 

Said above named trustee denies that lie kmjw for a long 
time that this cause had not been calendared!for hearing, 
but says on the contrary, having received notieje that it had 
been calendared, naturally assumed that it had, and it was 
not until about the time that he felt it would come up for 
trial that he investigated and found that it had not been 
calendared as he had been notified that it ha|d been, and 
he thereupon immediately notified plaintiffs’ counsel of the 
fact, and sometime thereafter plaintiffs' counsel did calen¬ 
dar the cause for hearing on the date mentioned in the peti¬ 
tion for distribution, to-wit, June 30, 1927. j 

Said trustee denies positively that the caus^ for distri¬ 
buting a part of this fund to Ralph A. White and Julia F, 

White was because that he verv much needed a fee from his 

* 

clients, and he denies that any such thing \yas said by 
him, but on the contrary states the fact to bej that it was 
positively agreed that distribution would be made and that 
he had gotten the amounts from the bank and j figured out 

3—5000a j 
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just exactly what was the distributive share of each and 
had act nail v drawn tin* checks in each instance, and trustee 
Clayton agreed to come to his office together with trustee 
Wilson to si^n said checks, and that said trustees did come 
but that then for the first time trustee Clayton declined to 
sign but did sign the check distributing the share to the 
said Ralph A. and Julia K. White, on the theory, as 
4-0 he stated, that there was no hard feeding against 
them and that plaintiffs* were willing that they 
should have their share. 

These respondents respectfully submit that this fund 
should either lie immediately distributed or the plaintiffs 
should be compelled to try the cause forthwith. 

KDWIX C. DUTTON, 

At tonic i / mi ft Trustee. 

I have read the foregoing paper by me subscribed and 
know the contents thereof. The matters and things stated 
upon personal knowledge are true and those stated upon 
information and belief I believe to be true. 

KDWIX 0. DUTTOX. 


Signed and sworn to before me this Id dav of June, 1928. 

FRAXK K. CUXXIXOIIAM. 

('I, /•/.. 

By M. A. ROGKRS. 

Ass'f Clerk. 


Order Dcnyiny Present I)istribntion. 

Filed June *28, 1928. 

*»•#** *> 

This cause coming on to hi* heard upon the motion of de¬ 
fendants that the court order distribution to them of the 
funds now in the hands of the trustees and also upon the 
motion of plaintiffs that the court order present distribution 
to them of their share of the moneys in the hands of the 
trustees, and counsel for the respective parties having been 
heard, it is by the court this 28" day of June, 1928, ad¬ 
judged and ordered that said motions and each of them be 
and they hereby are overruled and that the trustees be 
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and they hereby are directed to hold shid funds in 
41 their hands as trustees pending the liuajl hearing of 
this cause or until further order of the court. And, 
counsel consenting, it is by tin* court ordered that tin* final 
hearing of said cause he and the same hereby ij« set for the 
first Monday in November, 1928. j 

JAMES F. SMITH, 

Act in q Justice . 

No objection to form. ! 

EDWIN C. DUTTON, | 

Attn, for Hefts. White <(' White. | 

i 

Petition for Direction to Make Hist rihqtion. 

I 

i 

Filed Julv 3, 192S. 


Petitioners William McK. Ulayton and Uharhjs 11. Meril- 
lat, attorneys for Fannie A. Somerville and hhj M. White, 
and Andrew Wilson, attorney for Fame Madison and 
Sadie L. Brashear, and Edwin 0. Dutton, attorney for 
Anna E. White, Ralph A. White, and Julia E.j White, re¬ 
spectfully show to the court : j 

1. That they, William McK. Ulayton, Andrew Wilson, 
and Edwin (\ Dutton, are duly appointed and qualified 
trustees in this cause and as such, bv authoritv of the court, 
sold the property herein involved, and that therb is now in 
their hands for distribution $52,759.84 less $l(j.37 due to 
trustees as commission of one per emit on $1,03|7.G8, inter¬ 
est collected by them during the pendency of this!cause, $38 
due for keeping the property clear of weeds, etc! up to the 
time it was sold, and $3.23 notary fees, a total of $57.62. 
And there will probably be payable to these trustees a re¬ 
bate of the last premium paid on account of the Ifond which 
has been estimated by tin 1 Fidelity and Deposit Upmpany of 

Marvland to be $90. Of this sum there is distributa- 
42 bit* to Fannie A. Somerville, Sadie L. Brashear, Uar- 
rie Madison, and Anna E. White, one-sevjenth each, 
to Ida M. White two-sevenths, and to Ralph A. (White and 
Julia E. White, his mother, one-seventh. 

2. That heretofore the distributees and trustee^ have not 
been in agreement that a total distribution be made at this 
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time owing to the fact that in thi> cause there is involved a 
question of an accounting between the parties to tin* cause, 
but now the distributees and trustees are in accord and 
agree that a full distribution <>f all the moneys in the hands 
of the trustees be fully and completely distributed at this 
time. 

Wherefore petitioners pray. 

1. That thev l>e authorized and directed to mala* full dis- 
tribution of all tin* moneys in their hands to the distributees 
entitled or their counsel of record and tile in this cause a full 
and complete account and vouchers. 

2. And that thev have such other and further relief as to 
the court may seem meet and proper in the premises. 

i WILLIAM McK. CLAYTON. 

W.M. McK. (’LAYTON, 
i ANDREW WILSON. 

CHARLES It. MER1LLAT. 

EDWIN (’. DUTTON. 

We do solemnlv swear that we have read the foregoing 

• » 

petition by us subscribed and know the contents thereof. 
The matters and things stated upon personal knowledge 
are true and those stated upon information and belief we 
believe to be true. 

WILLIAM McK. ( LAYTON. 

WM. McK. CLAYTON. 

ANDREW WILSON. 

CHARLES II. MERILLAT. 

EDWIN (’. DUTTON. 

Subscribed and sworn to before me this 3rd day of .Julv, 
1928. 

MARTHA F. FAXSLER. 
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Order for Dist rihntiioi. 


Filed Julv 3. 1928. 


On consideration of the petition tiled in this cause by the 
trustees and counsel for distributees, and it appearing to 
the court that the trustees desire to make full and complete 
distribution of the funds now in their hands, it is this 3rd 
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day of July, 1928, adjudged and ordered that jsaid trustees 
be and they hereby are authorized and directed to make 
full and complete distribution and file in this cjjiuse a report 
thereof. I 

.TEXXIXGS BARLEY, 

{ .hist ice. 

I consent. 

C. II. MERILLAT, I 

Aft if. for Fannie A. Somerville 
a 10 / Ida .1/. While <T Trustee. 

\VM. McK. CLAYTON, 

WILLIAM McK. CLAYTON, 

ANDREW WILSON, 

LI)WIN C. DUTTON, 

Trustees. | 

I 

Order Grantiurj Lean' to Amend Biff. 

Filed January 2, 1929. 


This cause coming on for hearing on the pleadings herein 
on the 17th day of December, 1928, and it appearing that 
the property described in the bill of complainjt had been 
sold and the proceeds thereof by consent of those in inter¬ 
est distributed by the trustees since the cause whs set down 
for final hearing and after statements by counsel for the 
plaintiffs and defendants, the Court being of opinion that 
the bill of complaint no longer can be sustained as a 
44 bill in exility for a partition and cannot b<t sustained 
as a bill for a general accounting between the parties 
because of laches appearing on the face thereof,!on motion 
of counsel for plaintiffs for leave to amend, It! is by the 
Court this 2nd day of January, 1929, adjudged and ordered 
that plaintiffs be and they hereby are granted leave to file 
an amended bill of complaint for an accounting within 

twenty da vs from tin* date hereof and that the cause be 

• • | 

continued for the term. 

JENNINGS BAILpY, 

Justice. 
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dmniflc'l Bill of Complaint for A<< omit in a. 
Filed Jannarv 22. 19*29. 


Now come the plaintiffs and by leave ol‘ court first had 
and obtained amend their bill of complaint heretofore filed 
in this court and in and by said amended bill of complaint 
respectfully state to the court as follows: 

1. That the plaintiffs are adult citizens of the I’nited 
States, resident in the District of Columbia. and the de¬ 
fendants an* adult citizens of the Dinted States resident 
in the District of Columbia, except the defendants Ralph 
A. White and Julia K. White, who are residents of the State 
of California. 

2. The plaintiffs sue herein in their own respective rights 
and as hereinafter more fully set forth. Defendants are 
sued in their o\yn rights and (or) as hereinafter set forth, 
the plaintiffs sum"’ as heirs at law of Archibald White, de¬ 
ceased, and the defendants beimr sued as heirs at law of 

Archibald White, deceased, or as the 1 esra 1 represen- 
45 tatives of heirs at law of Archibald White, deceased, 
as hereinafter set forth. 

.*>. The plaintiff, Fannie A. Somerville, was and is en¬ 
titled to an undivided one-seventh interest upon an account¬ 
ing as an heir at law and tenant in common of the real estate 
left by Archibald White, deceased, at tin* time of his death 
and the plaintiff Ida M. White, was and is the owner of a 
two-seventh's undivided interest as heir at law and tenant 
in common in and to the estate left by Archibald White at 
the time of his death, one-seventh interot, however, bein"’ 
owned and possessed by the plaintiff, Ida M. White, by 
reason of purchase of same from (icorsre W. White, a son 
and heir at law of said Archibald White, deceased, who in 
1899 deeded his entire* one-seventh interest in the estate of 
his father to the plaintiff herein. 

4. The defendants, Sadie L. Brashear and Carrie Madi 
son, are children and heirs at law of Archibald White, de¬ 
ceased. The defendant, Anna F. White, is the widow of 
Robert F. L. White, a son of Archibald White, deceased, 
who died without leaving issue. 'The defendants Ralph A. 
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White and Julia E. While are the only son and the widow 
of James M. White, a deceased son of Archibalcj White, de- 
eeased. 

5. Archibald White, aforesaid, died in the District of Co- 

lumbia, September 19, 1882, intestate, leaving: him surviv¬ 
ing a widow, Marv E. White, and seven children and heirs 
at law as follows: James M. White, born -,|-, being 

aged 24 Years at the time of the death of said Archibald 
• • 

White: Carrie White, now Carrie Madison, bon)-, 

being aged 22 years at the time of said Archibald White’s 
death: Robert E. L. White, born April 18, 186j3, being 19 
years of age at the date of death of Archibald White, 
46 deceased: George W. White, born Decemlijer 23, 1866, 
being 1 (» vears of age at the death of Archibald 
White, deceased: Sadie L. White, now the defendant Sadie 
L. Brashear, born May 23, 1871, being aged 11 vears at the 
date of death of said Archibald White: Ida M. White, born 
October 28, 1873, being aged 9 years at the date iof death of 
Archibald White, deceased and Fannie A. White!, now Fan¬ 
nie A. Somerville, born May 28, 187(1, being aged 6 years 
at the date of death of Archibald White, deceased. Mary 
E. White died October 22, 1000, leaving a last wilj and testa¬ 
ment duly admitted to probate* and record appointing the 
plaintiff, Ida M. White, executrix and Ida M. ivhitc duly 
qualified as such. Robert E. L. White died November 26, 
1905, but prior to his death had transferred by de*e*el all of 
his interest in Archibald White's estate to his Widow, the 
defendant Anna E. White, who had and lias no estate of her 
own, save* and exce*pt that which she derived mOdiatelv or 

i 

immediately from the decedent, Robert E. |L. White. 

George W. White died in January, 1911, leaving no estate 

whatsoever, having in 1899 by deed conveyed fpr valuable 

consideration his entire interest in the estate ofj Archibald 

White to the plaintiff, Ida M. White. James M. White died 

in California, in 1922, leaving his entire estate, all of which 

had been derived mediatelv or immediatelv from Ibis father, 

• • 

Archibald White, to his widow, the defendant Julia E. 
While, and his only son the defendant Ralph A.I White. 

6. Mary E. White, on October 13, 1882, was duly! appointed 
and qualified as the administratrix of the estate of said 
Archibald White and also was duly appointed anjd qualified 
as guardian of her then infant children, Robert, George 
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W„ Sadie, Ida M. and Fannie A. White. The said Marv E. 

%r 

White filed a first account as administratrix as afore- 

47 said and distribution was made in 18S4, but no final 

i 

account \yas ever rendered or passed and the estate 
never was closed on tlie records of tin* court. The said 
Marv E. White tiled one account as guardian but there- 
after never rendered any account as guardian and the 
guardianship account never has been closed. 

7. At the date of his death the aforesaid Archibald White 
owned free and, clear of encumbrance* the following real 
estate in tin* District of Columbia, County of Washington, 
shown on the plat books of same hereinafter mentioned: 
Plat book 10. 12; 100 acres on Pincy Branch Road and l.SS 
acres in S. P. Brown's subdivision of Pinny Branch Road. 
Plat book 11, 4.so acres in tin* subdivision of a tract known 
as Indolence: 4.SS acres in another part of the subdivision 
of said Indolence tract : .‘>4.0*1 acres on 7th Street Road. 1.7)0 
acres on 7tli Street Road and 2. .">7 acres on said 7th Street 
Road. Plat book 0. 02.77) acres on Rock Creek Ford Road. 
Plat book 12, 17.27) acres on Rock ('reek Ford Road. Plat 
13. 47) acres on Shepherd Road. Plat 14. 82 acres on 7th 
Street Road and in the Citv of Washington the following: 
sub-lot in square 21 >7: part of lot S in square 7)7)1. and sub¬ 
lots C and D in Square 020. 

8. Archibald White up to the time of his death was a 
farmer conducting profitably farming operations in the 
county adjacent to and north of the City <>f Washington 
on the several described tracts of land owned by him. the 
home being on one of these tracts and being a large com¬ 
fortable and well appointed house of 12 or 12 rooms, with 
out buildings and tin* several farms being in a good state 
of cultivation with tenant houses and all the necessary 
animals, farm machinery and farm paraphernalia. Archi¬ 
bald \\ bite at the time of his death had money in bank, no 

mortgages on any of his pieces of real estate, no 

48 debts unless some small current bill or bills were 

outstanding and was in receipt of a rental income of 

about $200 a month from real estate owned by him, some 
of same being situated in the City and other parts in the 
Countv of Washington. ITis wife. Marv E. White, was a 
frail, delicate woman who had borne eleven children of 
whom the seven heretofore named were living. She was 
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devoted to the home and her children and wholly inexperi¬ 
enced then and thereafter in business or legal affairs and 
the mode of conduct of either. All the children when Archi¬ 
bald White died were living* board free on the home place 
except James M. White, the eldest son who lia’d been edu¬ 
cated for a physician and then for a scientific jfarmer and 
when he would work at neither the father sent him forth 
to make his own living*. James at once after |iis father's 
death returned home and as the eldest son installed him¬ 
self in charge of tin* estate as general manager (|f the estate 
and remained at the home place until after hi[* marriage. 
Xone of their children ever paid board for themselves or 
any members of their family living with them. The de- 
fendant Carrie Madison as the oldest of the children next 
to James soon assumed the collection of the repts and the 
general conduct and control of the home and Payment of 
expenses of upkeep of same. The oldest childreiji conducted 
farm operations for some years after the father jlied. Plain¬ 
tiffs then were too voung to know or realize anything as to 
business affairs. Carrie .Madison married abejut 1886 or 
1887. Meanwhile, Robert E. L. White who had ]>een study¬ 
ing law in the office of John W. Warner in Washington had 
been admitted to tin 4 bar upon reaching his majority and 
took upon himself the conduct of the legal affjtirs of the 
estate and from that time on the estate wasi controlled 
and managed by James M., and Robert E. L. White 
4t) and Carrie Madison, Ceorge W. White asjlie reached 
manhood entering tin* feed business and having little 
to say oi* do as to tin* estate except 1 to obey direejions given 

him bv one or all of tin* three oldest children. Carrie Madi- 
* . . . . > 
son was forceful and insistent and was active in participa¬ 
tion in affairs of the estate at all times. Soonj after her 
marriage Carrie Madison bought premises 640| Q Street, 
northwest and moved thereto. Robert married Jibout 1889 
and bought and moved to 638 Q Street, and Jatnes in the 
same ])eriod bought and moved to a house on jf>th Street 
near Q in the same neighborhood, down payment on same 


»* made by 
undivided 


as plaintiffs learned many years afterwards bein 
deeds of trust placed by each of the three on their 
interests to secure loans to enable the purchases tb be made, 
the mother. Mary E. White joining in the several deeds of 
trust to release her dower interest for the purposes of the 


i 
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se\eial loans, Keor-e \\. \\ hite followed their example and 
placed a.similar deed <>t trust with one Iloltzman on his un- 
di\ ided interest the mother as before joining; in. A son wa> 
hoi*n to < arrie,and she and her husband thereafter sepa¬ 
rated. Before ispi. when plaintiffs were sent to Kee Mar 
Polle-e to finsli their education, at a cost of less than $’)()() 
loi the two tor each nine months school period for all ex- 
P ( * nsrs inc-fiidiii-* eiothin- all members of the family were 
back home Iivii,i- rent and board free. The mother had 
been appointed administ rat rix and guardian of the infant 
;| " guardian had made m> report since one first 
ic])oit, and paid no attention to her le—al duties, as plain¬ 
tiffs have been , informed recently by their counsel. The 
m°ther left performance of her le.-a’l duties whollv to her 
three old(»st children and especially to her son Robert who 
was a lawyer and became her attorney. 

•h 1 lain! ills stayed at Kee Mar ('olle^e frotn IS'.)] 
,,n ,ni [' 1 l^T livinir home in the summer. The 

plaintiff, Ida M. \\ hit«*, was kept at Kee Mar (olle—e 
after she had reached her majority. They wore informed 
piioi to and during this period of nothin- concerning' the 
estate, its management or sales of part of same but after 
th(‘ir return learned that various parts of the estate had 
been sold, that some parts had brought in lar.ire sums of 
money and that a part of same situated in Rock (’reek Park 
had been condemned for purposes of the park and payment 
llu ‘refor made. They knew nothin-as to -uardinns ad litem 
t(*pieseiitin- thcin. Plaintiffs were not informed as to the 
details of sales nor how the sales had been effected. They 
in late years employed counsel and from information sup¬ 
plied them by i,iin state that the sales made just before 
they were sent away to school and while at school and the 
mannci of makin — said sales were as follows* 

In lNy>. sale was made of two parts of a tract opposite 
the present t’apijtai fraction car barn on 14th Street Ex¬ 
tended, known as “Part of Indolence** for Sb.OdS.Mb cash 
The sale was effected by means of a contract with one 
Machen tor the price stated, a suit in equity filed in the 
name of Mary K. White and others makin- all the heirs 
parties plaintiff or defendant by the aforesaid Robert K. L. 

W bite and John; \V. Warner as attorneys. Robert K. I.. 
White was appointed guardian ad litem for the three then* 
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infants, the elefendant Sadie L. Brasliear and lyour plain¬ 
tiffs. John \Y. W’armT was appointed trustee t<i convey the 
infant interests to the purchaser and the sale jvas ratified 
and eontirnied by the court, the share of the widow beilie; 
tixed at $1,004.04 and each of the infants at $Ll(j)2.80. 

Later in 1889 sale was made of Lot 1> of the subdivision 
of the eastern half of Square 297 for $4,1000 by con- 

51 tract with one 'fucker and by similar equjtv proceed¬ 
ings filed bv Warner and Robert E. L. White as at- 

' * I 

torneys to that employed in the aforesaid prior ijale, George 
W. W'lii1 1 * being appointed guardian ad litem feir the* three 
infants, sale was e*ffe*cte*el, the share due each of the* three 
infants he*ing stated a> $.>14.o.> in the court proceedings. 

In 1890 sale was made by contract to one D. !l>. Groff of 
92 Vi* acres situated on and near 7th St. Road fqrming part 
of tlie land owned and farmed by tlie late* Archibald White 
for $90,000, less $2,0( )() commission and was effected by 
means of anequity suit tiled by said Warnerand kaid Robert 
E. L. White as attorneys bringing in all the parties. As 
plaintiffs believe and, therefore, aver George W.j White was 
guardian ad litem for tin* infants. The papers jin this suit 
are missing from the tiles of the court but plaijntiffs state 
that the sale was fora la rge amount of cash andjthe balance 
in deferred purchase money notes drawing six per cent in¬ 
terest and tlie records of tin* Office of the Recorder of Deeds 

examined bv counsel for plaintiffs show that the deferred 

• i 

purchase* money notes were later paid and the defed of trust 
released and tin* few records of the case remaining in the 
tiles show that Robert E. L. White* represented n the legal 
proceedings that tin* share of tin* three* infants hereinbefore 
named was between $25,UOO and $30,000. 

In 1892 sale was made by contract execute*d ii^ December 
1891 with one Campbell of the* northwest corner pf 14th and 
Park Road. Price $25,055.95: cash $(5,500; trust|$16,553.95, 
pavable in one vear. flu* sab* was effected bv njieans of an 
equity suit filed by Robert E. L. White* as attorney bringing 
in all tin* parties. George W. White was guardian ad 

52 litem for the infants and John W. Warner aforesaid 
was appointed as in prior suits “trustee o convey” 

the infants' share. Tlie sale was confirmed and the share 
of each infant fixe*d bv the* court as $2,652.11. 

In 1892 by means of condemnation proceeding Tract 23 
of Rock Creek Park, being part of the e*state otj Archibald 
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Mlnic. was condemned |, v the United States and there was 
paid therefor I»y check delivered to Robert K. L. White as 
attorney ot record SL > 1,of!4. 

I hunt ills Mate that the total amount ot‘ those* sales made 
at this period aforesaid was $147.71 b'.Jl, that the dower 
inteiest ot Mary h. White therein was approximately $15,- 
()<MI and they aver that the amount of tin* share due each of 
tho>e plaintitts as they have h«*en informed in December 
1 d«S , 111(1 dun unity 1 !>*_!!> by counsel employed bv them who 
investigated the records was between $1(1,000 and $17,000 
< n< h attei deduction <>t reasonable expenses. Plaintiffs also 
<)\ei that certain; monies in addition to the monies derived 
t uun tlie atoresaid >ah*> were received during this period 
and that rents wpro collected to the amount of some thou¬ 
sands ot dollars by ( arrie Madison, who kiu‘w of the guardi¬ 
anship but no account ever was rendered plaintiffs of same, 
and plaintitts aver that < ’arrie Madison, Robert Id. L. W hite, 
•fames M. White and (n*ori;e W. White appropriated said 
sums in whole or in lar-e part to their own uses and same 
ven* not paid over to the guardian, Mary Id. White. Plain- 
titts further lien* state i hat until December 1<)*28 they did not 
know the amount due them was so Iar-e and that by means 
ot false statement." made them at various times throughout 
the years by defendants (arrie Madison, Anna E. White 
and Sadie P. Brashear and by Robert Id. P. White, 

• ).> danic" M. W kite and (leorirc W. W hite, thev believed 
1 i*at the monies due tliem had been used by their 
mot her to keep up the home and to make advances to said 
Carrie Madison. Robert Id. P. White, James M. White and 
<h*or-e W\ White, to 1 m* repaid plaintiffs out of land sales 
<>t parts ot tin* estate to be made in later years but as will be 
stated more fully and at la rue hereinafter thev learned in 
December 1 !*l >s by means ot processes issued by this court 
that such was not the tact and that their mother as their 
iiuaidian had been defrauded and coerced out of the largest 
part of tin* amounts din* plaintiffs by Robert Id. L. White 
with the connivance and cooperation of said (’arrie Madison, 
James M. White and (ieoruv W. White and that the said 
Kobe] t p. I,. W hit t* appropriated checks due the guardian 
and placed satin* in his own personal account and used the 

proceeds tor purposes of his own and of the other older . 
children. 
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10. Plaintiffs state that about 1890 Robert E 


opened up a law office on his own account and with the said 


L. White 


conducted 

Brothers. 


tiffs state 
me* in De- 


James M. and George \\ . W hit(* also formed and! 
a real estate office under the firm name of White 
Robert E. L. White also went into business wiltli the de¬ 
fendant Carrie Madison and her husband under the tirm 
name or style of Madison and White* and Robert E. L. 

White, Carrie Madison and her husband, Rvland Madison, 

• | 

conducted a book store under the* firm name Or style of 

Madison and Company. Robert E. L. White aljso formed 

certain land syndicates and the defendant Carri|e Madison 

went into at least one e>f the syndicates with sjjdd Robert 

E. L. White, George W. White being used as a stjraw party 

or title conduit in connection therewith. Plaii 

that as tliev now aver and learned for tin* first 1 

cembcr 1928, but <li<l not know and could mot allege 

54 previously because the facts were concealed from 

them by Robert E. L. \\ hitt*, Anna E. Wlijite, dames 

M. White, Carrie Madison, and George W. White), and later 

bv defendant Sadie E. Brasliear when she learned! facts that 

would have put plaintiffs on notice the* businesses conducted 

bv White* Brothers, Madison and White, and Mhdison and 
• 7 . . 1 . 
Company and the* ventures and speculations afore|*said were 

unsuccessful anel Robert E. L. White used his office as at- 
torney for the estate* to obtain t lie* moni(*s belonging to plain¬ 
tiffs and used same to me*e*l losses inclined by hijmself and 
his brothers and sister, Carrie Madison. 

11. During the period plaintiffs were* in Ke*e Mar College 
the defendant Sadie* L. Brashe*ar marrieel one* Boijmellv and 
to her two children we*re born of said marriage. When 
plaintiffs in 1895 returned home to live* they noticed Sadie 
never came to the house* and on inepiiry were informed she 
had been forbidden the house* because she* had l|)e*e*n diso- 
bedient and later the plaintiffs were informedj she had 
brought suit against the* mother and elisgrace on tjlie family 
but plaintiffs neither then nor th(*re*after when they made in- 
quiries of Robert E. L. White*, Carrie Madison and Sadie 
Donnelly (now Brasliear) were they able to obtain any in¬ 
formation concerning the suit or what tin* proceedings were, 
in 1927 when they employed counsel they were informed by 
counsel there was no record of any suit in the coujrts of the 
District of Columbia but that from the record in tllie guard- 
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ianship ju*ocee<jings il appeared to ;I a well known hut de¬ 
ceased member ot* tin* bar, Benjamin F. Leighton. had filed 
a motion to require their mother, Mary F. White, as guard¬ 
ian of plaintitil's, and of Sadie to tih* an account, sin* having 
novel* rendered piny account save one account in part, and 
that tin* court had ordered the guardian to tih* mi account 
in September lSjd, service of papers being made on Robert 
F. L. White who ap]>eared in tin* cause as attorney 
55 for tin* guardian. 'Their counsel informed plaintiffs 
that no account had ever been tiled as ordered and the 
court order had been ignored and that tin* foregoing must 
be the suit plaintiffs had been told of and that apparently 

the matter was ended hv a settlement being reached between 

• ■ 

counsel Robert F. L. White and Benjamin F. Leighton 
aforesaid. In 1SPC>, Sadie I)omn*lly*s husband having died. 
Sadie and her two children came to the home place to live 
and in course of time plaintiffs learned from her that she 
had gotten $10,000 in a settlement but never were able to 
get anv information as to how tin* amount had been reached 
or who had paid the money. Sadie -aid to plaintiffs -In* 
claimed more than $10,000 but had not proceeded further 
because slit* had been told that to do >o would kill their 
mother and further said to plaintiffs that tin* mother had 
advanced the three older brothers and to 1’arrie Madison 
more than their share of proceeds of what lands had been 
sold but that those advances would lu* made up to plaintiffs 
later when other lands of tin* estate wen* sold and advised 
plaintiffs not to take any steps in the matter and that if 
plaintiffs did anything meanwhile plaintitfs would he put 
out of the home as she had been. 

12. In 18J7, very soon after your plaintiff, Fannie A. 
Somerville, became of age as a result of defendant Farrie 
Madison who at that time was handling all monies from 
rents of houses belonging to the estate and receipts from the 
farms and a blacksmith shop refusing plaintiffs the pin 
money of live dollars each per month which they had been 
allowed while at college and after tliev returned home vour 
plaintiffs demanded that as they were then of age that a 
settlement be made with them and their share of proceeds 
of sales and income be turned over to them. There¬ 
of) after, late in 1$J7, tliev were each given bv Robert F. 

• ». • 

L. White the following: an unsecured interest bear¬ 
ing note of James M. White in the sum of two thousand dol- 
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lars each: tlie interest hearing note of Robert El. L. White 
purporting to be secured on his interest in the estate of 
Archibald White in the sum of $1,250 each: tjie note of 
George W. White in the sum of $1,417 secured b|y a second 
deed of trust after the 1 loll /man first trust on his interest in 
the estate of Archibald White and tin* interest Injuring note 
of Carrie Madison in the sum of $2,S(>7, but your plaintiffs 
are not positive and cannot at this time state witlji certainty 
whether at that time the notes were secured bv deed of 

i* 

trust on the property at 040 Q Street which Carrije Madison 
had purchased and on which property as securitjy said de¬ 
fendant Carrie Madison had borrowed from Mar\j E. White, 
as guardian of the three last born children, tljie sum of 
$4,400 but thev can state that either then or later the amount 
paid them was so secured for they know that tin*}* and each 
of them subsequently agreed to and did at Carrie jMadison’s 
request and promises to pay them release premises (540 Q 
Street, northwest, from the $4,400 trust aforesajid as will 
hereinafter more fully and at large appear, or ja total of 
$7,534 for each of plaintiffs. Your plaintiffs asl^ed if that 
was all that was coming to them and protested, saying Sadie 
had received $10,000. Each of them asked Robert where 
was the balance due them. Robert said to see Carrie and, 
when asked, defendant Carrie Madison laughed at each of 
plaintiffs and said she knew nothing about it and the mother 
of plaintiffs cried and said that she knew nothing about the 
business and that the boys and Carrie kept things from 
her. Plaintiffs repeated the requests for a settlemjent, could 
not obtain anv information from tin* hows and was in- 
57 informed bv Carrie Madison and bv defendant Anna 
E. White that there had been mismanagement and 
losses and that to meet the losses advances had| been ob¬ 
tained by the older children on their interests in the estate, 
that plaintiffs had received security for part of ivbat was 
due them and that later a general settlement and accounting 
would be made with the plaintiffs for what was coming to 
them before all the estate's properly was closed out, and as 
the property unsold was constantly advancing in \ialue this 
could be and would be done. Xo information coujld be ob¬ 
tained from the mother as she said to plaintiffs sip* simply 
signed what was brought her to sign but the others would 
make up to plaintiffs. Carrie Madison informed each of 
plaintiffs that she had suffered terrible losses in {Madison 
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and Company and it would take her years to make up the 
debts sin* had assumed. 

Id. While this matter of what was dm* plaintiffs was the 
subject of discussion and consideration, Carrie Madison 
came to plaintiffs and said plaintiffs had to pack up at once 
and iro to California, where was living their brother James 
and his family; that sin* had leased the home place and 
she and Robert hurriedly sold the furniture, horses, farm 
machinery and paraphernalia. Plaintiffs were young - and 
inexperienced girls and, under Carrie's direction, tin* 
mother, Mary K. White, tin* plaintiffs. Mrs. I'rashear and 
Carrie Madison went to California in December 1897 and 
remained there until early in 1899 when, over tin* opposi¬ 
tion of James White and Carrie Madison, the plaintiffs 
returned to Washington after receiving each some monev 
from a mortgage paid off by one Matthews through Robert 
White. In March 1899, Robert White sent for plaintiffs to 
come to his office and there told them that George White's 

interest in the estate was about to be sold out bv 

% 

f>8 TIoltzman under TToltzman's tir-4 mortgage* and that 

it would be disastrous to the estate if a stranger ac- 
(piired an interest in it. that plaintiffs each had a second 
mortgage* on George*'s interest for $1,400, that there was 
due TIoltzman $2,800 and accumulated interest and that 
plaintiffs would have to take care of tin* TIoltzman mort¬ 
gage* and pay George something additional for his interest, 
that In*. Robert. had tried to make a man of 0oorge but 
that Ge*orge* drank and was reckh'ss and lie, Robert, could 
do nothing with him and had given him up. As a result 
of this talk the plaintiff Ida White a .if reed to assume* 
George's obligations and to pay him an additional sum 
for his interest and George by deed transferred all his 
interest in the estate of Archibald White to the plaintiff 
Ida White who from time to time paid off the plaintiff Fan¬ 
nie' Somerville what was due her by George White under 
the* second mortgage* George White hael given, and paid 
off Holtzman and George the* consideration agreed to be 
paiel. At this time. Robert said nothing whatsoever to the 
effect that either lit* or his sisters or anv of the others hael 


appropriated to themselves any part of the property or 
funds belonging to plaintiffs and plaintiffs knew nothing: 
whatsoever of any fraud having: been perpetrated and did 
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not know and had no reason to believe that tlieimatter was 
one other than that Robert, Carrie and James had received 
advances in excess of their share in the estate, j 

About the same period of time that tlie forjyjjoini*; mat¬ 
ters as to (ieortre White occurred, the defendant Carrie 
Madison came to the plaintiffs and each of thorp and asked 
them to release a trust which she, Carrie Madison, had 
placed upon the house she had bought at 640 (,) Street, X. 
W. An examination made by counsel for plaintiffs of the 
records show that this trust in question was out* 
59 which had been made in 1890 by Carrjie Madison 
and her husband to Robert K. L. White and John 
W. Warner as trustees to s(»cure Mary E. White, (Juardian 
of Sadie L. While, Ida M. White and Fannie A .j White, the 
sum of $4,400, payable four years after date ajnd secured 
upon said premises, (540 ( t ) Street, X. W. Carrjie Madison 
said to the plaintiffs and each of them that shej desired to 
have this property released for certain purposes of her 
own which she stated to plaintiffs and that thejconsent of 
plaintiffs was necessary to the release and Rn|bert E. L. 
White in whom, as a lawyer, plaintiifs relied anld in whom 
tliev had confidence as their brother advised thetn to asn’ce 
to the release and take, as Carrie Madison had; proposed, 
personal notes of Carrie Madison unsecured bjit bearing 
interest. Plaintiffs did not see the deed of trust Jmt agreed 
t<> the release and took Carrie Madison's notes thjerefor and 
accepted the figures as to the amount due as <>|iven them 
by Carrie Madison. Thereupon, the note was canceled and 
Robert E. L. White and John W. Warner as trustees re¬ 
leased on March 8, 1899 the trust which had bij*en placed 
on record by Carrie Madison for the purposes] aforesaid 
on Julv 1, 1890, and interest on which had been in hrroars as 
plaintiffs are informed and believe and therefore aver for 
practically all tin* intervening years. At the time of re¬ 
lease, Carrie Madison said that she would firsit pay off 
the notes due to the plaintiff, Fannie A. Somerville, the 
amount due and tin* amount of the notes t i»iven tjo each of 
plaintiffs beinu 1 in the sum of $2,867. From time to time, 
Carrie Madison made payments on account of tlibsc notes, 
which as plaintiffs are now informed and aver represented 
part only of the money Carrie Madison had obtained as 
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an ad\ance trom Mary E. \\ hi1 1 * as guardian of plaintiffs. 

Sucli was the confidence of plaintiffs in Carrie Madi- 
6*0 son and their belief in her integrity and that ulti¬ 
mately a proper settlement would he made with 
plaintiffs for their interest in the whole estate that plain¬ 
tiffs took personal unsecured notes from Carrie Madison 
ami accepted payments as they were made from time to 
time without having any security for payment of the notes, 
hi 1915. after the personal notes of Carrie* Madison had 
become or was about to be outlawed the plaintiff Ida M. 
Mhite insisted to Carrie Madison that sin* ought to have 
notes for what was then due brought up to date and Car¬ 
rie Madison thereupon deducted what she* claimed to have 
been monies she had paid to the plaintiff Ida M. White and 
ira.ve to plaintiff Ida M. White in lieu of the amount due 
said plaintiff tin* personal notes of Carrie Madison to Ida 
M. \\ hite, each of said notes being dated May IS, 1P15 
and one of said notes being in the sum of *1,319. pavable 
on or before two years after date and expressed as drawing 
interest nMive per cent per annum and the other note bo- 
ini’- for $935.35, but without any statement as to flu* rate 
of interest.. These notes remained wholly unpaid either 
as to principal or interest until April 15. 1P54, when (’ar- 
ne Madison authorized a credit to be placed by plaintiff 
Ida M. White on one of these notes of $K;<).55 and of $100 
on the other note, each credit being for payment to Carrie 
Madison of some alley "'round obtained by plaintiff Ida M. 
White in adjustment of lots in a subdivision known as 
Mhitecroft hereinafter referred to. On November 54. 1919 
Carrie Madison gave to and the plaintiff Fannie A.~Somer- 
\ ilh k accepted a note* reading as follows in pavment of tin* 
balance due to (the plaintiff Fannie Somerville and repre¬ 
senting unpaid monies due her out of the estate of Archi¬ 
bald White: 

November 54. 1010. 


61 


I promise to pay to the order of Fannie A. Somer- 
v ibe the sum of $1,469.85, at different times, and 
different sums, until all is paid, without interest 
(Signed) | CARRIE MADISON, 

T>th and Longfellow St., 

! Washington, I >. C. 
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On llu* back ol* these notes were endorsed fr<j>m time to 
time small payments made by Carrie Madison jo plaintiff 
Fannie A. Somerville, each in some small anion it ranging 
from $(i to on one occasion 8190. All during the period 
of time of these notes the plaintiffs and Carrile Madison 
were living in the premises at l.*»th and Longfellow Streets 
and constant ])romises wen* made of paymenj. Finally 
the jilaintiff Fannie A. Somerville was compelled to and 
did sue the defendant Carrie Madison and obtained a judg¬ 
ment for the balance due on said note against Carrie Madi¬ 
son and the judgment was paid. The plaintiff Ida White 
was never paid except as to the credit aforesaid any sum 
on account of the two notes aforesaid given her tinder date* 
of May 18. 191b, save and except the two credits and when 
the plaintiff Ida M. Whitt* after being unable to obtain the 
making of new notes by Carrie Madison andj suil was 
brought by plaintiff Ida M. White against said Cairrie Madi¬ 
son the plea of tile statute of limitations was jinterposed 
bv tin* defendant Carrie Madison. Plaintiffs 1st ate that 
tin* notes described represent only part of tin* accounting 
due by Carrie Madison on account of the things and mat¬ 
ters herein set forth as to her unlawful dealings and mis¬ 
appropriation of property and funds of the est|ate of tin* 
late Archibald White and as to which property land funds 
said Carrie Madison well knew that the propertyjand funds 
were held bv Mary H. White as guardian for plaintiffs. 

14. Plaintiffs stale that in 1901, by mutual agreement of 
all the parties in interest in tin* (‘state of |Archibald 
(ill White and without any knowledge on the part of 
plaintiffs, that there had been any fraud pcjrpctrated, 
a tract of about sixteen acres known as Whit(k*roft and 
constituting part of what was called the home place of 
Archibald White was subdivided and lots apportioned to 
each of tin* parties in interest, tin* plaintiff IdajM. White 
receiving a two-seventh’s interest therein and jbv agree- 
ment of all parties Mary F. White the mother ofj plaintiffs 
being allowed and deeded a child's portion. Carrie Madi¬ 
son at about this time underwent an operation and was 
ill for quite a long time. Plaintiffs at this timy renewed 
their request for a general settlement of what! was due 
them but were informed by James White. Robert E. L. 
White and Carrie Madison that owing to their pjoor finan- 
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oial condition they could not at that time repay advance¬ 
ments which they admitted they had received and plaintiffs 
being 1 unaware of any fraud accepted the assurances that, 
it they consented to the subdivision, later a general set¬ 
tlement and general accounting with them would be made 
and they would be paid an amount to equalize their interest 
in the estate with those of the others. 

lo. In 1905-f)b. a tract of forty-five acres on Shepherd 
Koad was sold and again plaintiffs asked for a general 
s( ttlenient and again promises were made to plaintiffs that 
it the} would deter insisting upon an accounting and settle¬ 
ment the plaintiffs would be paid what was due them and 
plaintiffs finally agreed still unsuspicious and unaware that 
any frauds had been perpetrated and that the case was 
not one merely of advancements by their mother Marv K. 
White, who by this time had grown old and feeble, in (ex¬ 
cess of what was due to the oldest boys and Carrie Madison. 
At this time the defendant Anna K. White asked the plain¬ 
tiff Fannie A. Somerville to agree to postponement 
bd oj any general settlement, saying that both Robert 
White and Sadie Brashear had suffered large losses 
as well as Carrie Madison. At this period of time the 
plaintiff Ida White was ill with typhoid fever and re¬ 
maimed ill for a period of about one year. James White was 
m California but came to Washington about Ww Year's. 
ld<b. and when Risked what he was going to do said that he 
would pay what he owed. Wither Janies mu* Robert had 
Raid any interest upon the notes they had given and which 
were held by the plaintiffs. Carrie Madison urged that 
there should be no scene in the home, which as stated con¬ 
tinued to be the family home of plaintiffs, of their mother 
and of Mrs. Madison, and the mother, when spoken to. also 
asked plaintiffs to wait and said as the propertv was get¬ 
ting more valuable there still would be time to settle. The 
plaintiff Ida White during all this period of time and since 
1R01 had been collecting rents from the property of the 
estate. The plaintiff Ida White made monthly statements 
and gave to each party in interest an accounting. To .Tames 
Mhite she sent some money at his request and credited 
some money on the note of James and some on the original 
note ot Mrs. Madison hereinbefore referred to, but said 
notes were as to Mrs. Madison getting out of date bv 1915 
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a ml ]> roper credits were made in calculating Carrie Madi¬ 
son’s 1915 notes. Sometime in 1906, there was Sold a piece 
of ground belonging to the estate and at his request the 
notes James White had given plaintiffs were sent to him in 
California in 1907 and he paid the sum of $-,000 to each of 

* # j 

plaintiffs and promised to pay interest due later, but never 
did make payment. 

16. In 1911, a tract belonging to the estate was sold for 
the sum of $105,000 to one Woodward. Jhmes White 
64 came on from California. Robert Whijte, (leorge 
White and Mary E. White were dead. Tlje plaintiffs 
insisted that thev would not agree to a sale unless thev had 

i # * 

an accounting and settlement for what thev informed 

• • | 

James White. Carrie Madison, Sadie Brashear and Anna 

E. W hite had been promised would lx* made to them and 

reminded them and each of them of the promises to make 

up to them the advances the others had obtained in excess 

of the amounts received by plaintiffs. Carrie Madison, 

Anna E. White. Sadie L. Brashear and James iVliite each 

. 1 

informed plaintiffs on more than one occcasibn at this 
period of time that the plaintiffs would be givt 
ment hut said to plaintiffs that plaintiffs knew, 
the fact, that Janies, Anna E. White as widow jof Robert, 
and Carrie Madison had mortgages on their property and 
that they were not out of debt. There were sonic unpleas¬ 
ant scenes in the home where all were living but finally 
plaintiffs agreed that the sale might he nun e and that 
plaintiffs would rely upon the promises that {settlement 
would lx* ultimately made with them. The plaintiffs were 
still unaware of any frauds having been perpetrated, had 
never had any business experience, were* unsuspicious and 
unaware of any frauds and still continued of the belief 
that the hoys and Carrie Madison had been advanced more 
than thev were entitled to but were* merelv reluctant to 
and were putting off the time of repaying such advance¬ 
ments to the plaintiffs hut ultimately would make settle¬ 
ment. 

17. In 19J-. without having made any settlement, James 
M. \\ liite died. While living, Ik* had informed Anna E. 
White, Carrie Madison and Sadie Brashear, ail 1 defend¬ 
ants herein, that there would have to be a settlement made 
with plaintiffs and plaintiffs were informed of these state- 


n a settle- 
which was 
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cial condition they could not at :hat time repay advance¬ 
ments which thjey admitted they had received and plaintiffs 
hein^ unaware of any fraud accepted the assurances that, 
it the\ consented to the suhdivision, Inter a general set¬ 
tlement and general account inn* with them would hr made 
and they would he paid an amount to equalize their interest 
in the (‘state with those of the others. 

1;) - In i905-0(), a tract of forty-five acres on Shepherd 
Koad was sold and atm in plaintiffs asked for a genera! 
s( 11l(*m(*nt and attain promises weiv made to plaintiffs that 
it the\ would deter insisting upon an accounting and srttle- 
m(*nt the plaintiffs would he paid what was due them and 
plaintiffs finally agreed still unsuspicious and unaware that 
an> frauds had been perpetrated and that the case was 
not one merely,of advancements hy their mother Marv K. 
^hite. who hy this time had <*towu old and feehle, in' ex¬ 
cess of what was due to the oldest hoys and Carrie Madison. 
At this time tin* defendant Anna K. White asked the plain¬ 
tiff Fannie A. Somerville t<» amve p> postponement 
C)l] ( >f any treneral settlermmt. sayinir that both Robert 
M hite and ►Sadi(» Bra shear had suffered lar^e losses 
as well as (arrie Ma<Iison. At this period of time the 
plaintiff Ida White was ill with typhoid fever and re- 
maimed ill for a period of about one year, .lames White was 
in California hut came in Washington about Xew y,. ;n .' s> 
and when asked what he was iroin.sr to do said that he 
would pay what In* owed. Neither .Tames no r Robert had 
paid any interest upon tin* notes they had -riven and which 
were held by the plaintiffs. Carrie Madison nr-ed that 
then* should be no scene in tin* lionu*. which as stated con¬ 
tinued to be the family home of plaintiffs, of.their mother 
and of Mrs. Madison, and the mother, when spoken to. also 
asked plaintiffs to wait and said as the property was -ret- 
tinii- more valuable there still would he time to settle. The 
plaintiff Ida White durinir all this period of time and since 
1901 had been collecting rents from the property of tin* 
estate. The plaintiff Ida White made* monthly statements 
and <rave to each party in interest an aecountimr. To James 
Mlnte she sent some money at his request and credited 
some money on the note of James and some on the original 
note of Mrs. Madison hereinbefore referred to, but said 
notes were as to Mrs. Madison trettinir out of date l>v 1915 
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ami proper credits were made in calculating Carrie Madi¬ 
son's 191 f) notes. Sometime in 1906, there was iold a piece 
of ground belonging to the estate and at his pcquest the 
notes .James White had given plaintiffs were sei^t to him in 
California in 1907 and he paid the sum of $2,000 to each of 
plaintiffs and promised to pay interest due later, hut never 
did mal <c payment. 

16. In 1911, a tract belonging to the estate was sold for 
the sum of $10.1,000 to one Woodward, Jipnes White 

64 came on from California. Robert White, (Jeorgc 
White and Mary K. White were dead. Thje plaintiffs 
insisted that tliev would not agree to a sale unless thev had 
an accounting and settlement for what they] informed 
.James White, Carrie Madison, Sadie Brashearj and Anna 
K. White had been promised would be made t(j them and 
reminded them and each of them of the promises to make 
up to them tin* advances the others had obtained in excess 
of the amounts received by plaintiffs. Carrie Madison, 
Anna K. White. Sadie L. Brashear and .lames ^Yhite each 
informed plaintiffs on more than one occcashm at this 
|)eriod of time that the plaintiffs would be givejn a settle¬ 
ment bill said to plaintiffs that plaintiffs knew, [which was 

i 

the fact, that James, Anna K. White as widow jof Robert, 
and Carrie Madison had mortgages on their property and 
that they were not out of debt. There were some unpleas¬ 
ant scenes in the home where all were living mt linallv 
plaintiffs agreed that the sale might be made! and that 
plaintiffs would rely upon tin* promises that (settlement 
would be ultimately made with them. The plaintiffs were 
still unaware* of any frauds having been perpetrated, had 
never had any business experience, were unsuspicious and 
unaware of any frauds and still continued of It he belief 
that tin* boys and Carrie Madison had been advanced more 

than 1 hev were entilled to but were merelv reluctant to 
• • 

and were putting off the time of repaying such advance¬ 
ments to the plaintiffs but ultimately would m;|d<e settle¬ 
ment. | 

17. In 1922. without having made any settlement, James 
M. White died. While living, lie had informed! Anna E. 
White, Carrie Madison and Sadie Bra shear, all defend¬ 
ants herein, that there would have to be a settlement made 
with plaintiffs and plaintiffs were informed of these state- 
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rnents and expected the set 1 lements to l>e made. Xo 
bf) settlements wen* made and after the lapse of a couple 
of year?! Carrie* Madison while, as plaintiffs, knew, 
in funds manifested more and more of a disposition not to 
acknowledge her obligations to plaintiffs and finally plain¬ 
tiffs were compelled to sue said Carrie* Madison upon the 
notes she had yiven to plaintiffs. Plaintiffs also pressed 
Anna K. White fora settlement. Carrie Madison and Anna 
White continued to live in the home place with plaintiffs 
until October lb24, when plaintiffs moved away because of 
Carrie Madison's conduct when plaintiffs insisted on a 
settlement of what was due plaintiffs. The home place was 
constantly becomin:;- more valuable with tlu* city develop¬ 
ment of Washington. Cinally plaintiffs consulted an at¬ 
torney as to their interests and were informed that inas¬ 
much as the time was approaching when there would be no 
more property in the estate a bill should be filed for a par- 
tion and that in the partition proceedings plaintiffs should 
ask for and obtain the settlement promised them. The said 
attorneys examined the record in tile administration and 
guardianship causes and informed plaintiffs of what these 
records show and inquired of plaintiffs for all informa¬ 
tion that plaintiffs could yive them. Plaintiffs did yivc 
their counsel all tin* facts that they could recall with rela¬ 
tion to the (‘State, and. in response to questions, stated that 

thev had no knowledge of anv actual frauds, that thev had 
• * • • 

been led to believe that their mother had been neyliyent 

v. v 

and inattentive to her duties and had made advances to the 

oldest children and to Carrie Madison bevond what she 

* 

should have made to them but thev had no knowledge that 

• * 

anvt limy actuallv wrony had been done and no knowledge 
of any frauds heiny committed on tlu* part of the boys or 
Carrie Madison. After an investiyation, counsel for plain¬ 
tiffs informed plaintiffs that they did not think they would 
be justified from all they could ascertain in makiny 

b(> anv allegations of fraud or yoiny further than ask- 

• • • * 

iny an adjustment that would equalize distribution 
to all the heirs or their leyal representatives. Counsel in¬ 
formed plaintiffs that while then' were suspicious circum¬ 
stances they wen* unable to a 11 eye any facts that would 
directly charye any fraud or conspiracy. ()n advice of coun¬ 
sel, therefore, plaintiffs tiled their original bill in this cause 
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asking a partition of tin* remainder of the liomej* place and 
that an accounting between all parties in interest should 
be made ‘‘between plaintiffs and defendants by reason of 
advances and undue proportions obtained by j them (de¬ 
fendants) from other parts of the estate of thj* aforesaid 
Archibald White, deceased" as shown bv the original bill 
herein. Sale* was made and proceeds received from such 
sales and upon consultation with their counsel plaintiffs 
were informed that the said counsel were still Without any 
evidence to warrant charges of fraud being made after the 
time which bad elapsed, did not believe plaintiffs could 

maintain their action and establish bv oral evidence and 

♦ 

without clear proof in an accounting that moije was due 
them than they had received, save and except tliajt the plain¬ 
tiff Ida M. White, who had sued Carrie Madison at law 
upon her note, could obtain a judgment at law despite the 
plea of the statute* of limitations if the jury believed the 
credits made* upon the* back of the* notes of lela White had 
boon authorized to be* placed thereon by the sgiel Carrie 
Madison. 

IS. Plaintiffs state that their counsel had urged the plain¬ 
tiffs to make* a thorough search of all papers ajid records 
of the* estate the*y could lind and plaintiffs eljel make a 
thorough and diligemt se*arch and lay before 4*oimsel all 
papers they could find. 'These were examined by counsel 
but while a few led to suspicions they wjere not so 
f>7 elelinite and certain as to be* tin* basis of evjen charges 
of fraud. Plaintiffs founel an edel check Hook of the 
Traelers National Bank, which bank had long sijice passed 
out of existence, with all the* pages torn out, a few checks 
that eliel not throw light on transactions and a jew checks 
indicating that Robert K. L. White and Carrie Mjulison had 
hael mutual business elealings eluring the period of the sales 
made* between 1 SSI) and 1S!4 and evielences that Carrie 
Madison bad been through the* old papers and records in 
the* home place* and had re*moved or destroyed me>|st of them. 
At the* time of the* death of Robert K. L. White,j the plain¬ 
tiff lela White was ill but when later she visitjeel his old 
ollice she founel the* wielow, Anna K. White, had gone there 
anei removeel e>r elestroyeel the re*corels of her latb husband. 
When the present cause was approaching trial their attor- 
nevs, there being no means of obtaining bank accounts of 
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the* parties concerned. Robert E. E. White, James M. White, 

(’arrie Madison and (ieoryo W. White other than hv tin* 

« • 

proc(*ss(*s of the court, issued subpoenas dueos tecum freely 
and with tin*,aid of said subpoenas plaintiffs’ attorneys 
obtained access to various hank accounts of the four par¬ 
ties named and plaintiffs state that then in the month of 
December 192 s their counsel were able to and did obtain 
facts which enable them now to state to the court that 
frauds were committed against them and their mother. 
Mary K. While, and concealed from the plaintiffs by Robert 
E. L. White, (arrie Madison, James M. White and (Ieoryo 
W. White, each of whom participated in or knew of tin* 
following facts as to frauds perpetrated on plaintiffs and 
deliberately concealed same from plaintiffs and of which 
facts plaintiffs were wholly ignorant and unable to make 
any allegations concerniny same until in the months 
(»S of December 192s and January 1929 as a result of 
obtaining access to the bank accounts referred to 
and also examining other records and checking up same. 
The plaintiffs now. therefore, an* able to and do make to 
the court the following averments with respect to the mat¬ 
ters discovered in the months of December and January 

% 

192S and 1929. respectively: 

As a result ol said duces tecum subpoenas aforesaid plain¬ 
tiffs ascertained that the books of account of the Trailers 
National Rank were at tin* Franklin National Bank and 
that Mary E. White as yuardian, Robert E. L. White, indi¬ 
vidually. James M. White, individually, and (reorye W. 
* ! • 

White, individually, each had accounts at said Traders Na¬ 
tional Bank: that the account of Mary E. White at said 
bank as guardian beyan in November. 1890. and has never 
been closed, there beiny a small balance still remaining 
therein of 811.(»7 but that it had been a live account until 
Auyust S. 1S9J. when sb.boo was withdrawn therefrom on 
said Auyust 8. 1S9J. That duriny said period, on July 1*2, 
1S92, Robert E., L. White had procun*d Mary E. White, 
yuardian. to draw her yuardian check to his order for 
$lo,00() and had immediately deposited same to his indi¬ 
vidual credit on said date. July 12, 1S92, and on tin* same 
date had withdrawn said amount in two checks from the 
Traders National Bank. By searchiny the records of the 
office of the Recorder of Deeds, while there were almost 
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innumerable transaction* by parties of the najne of White 
and mane in the surnames of the three sons (|>f Archibald 
White and inanv, particularly in the names of dames M. 
White and George W. White obyiouslv transactions of 
others of the same name but not sons of Archibald White, 
that the said sum of $1J,000 belonging to Mary F. White, 
as guardian of your plaintiffs, had been invented by Rob¬ 
ert F. L. W bite in a deed of trust made |>v one Jcrc- 
t | • 

09 miali Costello to secure a note made by sjiid Costello, 

dated July 11, 1 SO*2. payable to Mary []. White as 
guardian for Ida May White and Fannie A. Somerville, 
your plaintiffs, in the sum of $10,000 and the deed of trust 
being of tin* same date and secured on lots Id anjd ‘JO, square 
45"), the trustees under said deed of trust beinjg Robert F. 
L. White and George W. Whitt*. Bv examimjition of the 
equity records of this court the attorneys for your plain¬ 
tiffs ascertained therefrom that differences had arisen be¬ 
tween Robert K. L. White and Jeremiah Costello and his 
son, Walter Costello, the son being the proprietor of a 
saloon on the premises mortgaged, arising oujt of Robert 
F. L. White beiiii?* attorney for Walter Costello and a 
patron of his restaurant and the firm of White Brothers 
as insurance agents writers of insurance on t|hc Costello 
property and the. Costellos allowing taxes andj interest to 

accumulate and that the aforesaid differences bad resulted 

1 

in Robert F. L. Whitt 1 and George W. White, |as trustees, 
advertising tin* moilgaged real estate for sah[ under the 
deed of trust, which sale the aforesaid Jeremiah Costello 
sought to enjoin by the aforesaid equity suit, the bill nam¬ 
ing as parties defendant Robert F. L. White, iGeorge W. 
White and Mary F. White, guardian of your plaintiffs, 
naming them. The bill in equity was tiled February 10, 
1894, and at the time plaintiffs were at Fee .Mar College 
and tliev never were informed of the suit nor knew of it 
until their counsel, diaries FI. Merillat, informed them of 
it the last part of 19’2S. 'flu* bill alleged that Robert F. L. 
White and George W. White were sons of Mari* F. White 
and copartners in the real estate business and had acted 
as agents and representatives of their mother ih the loan. 
The answers of Robert F. L. and George \\. \\ lite and of 
Marv F. White admitted that the two sbns named 
70 were agents and representatives of Maryi F. White, 
guardian, in the transaction and the answer of Marv 
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E. \\ hite said sin* hold tin* note as guardian of Ida M. and 
Fannie A. Whitt*. Tin* equity proceedings showed that 
they had resulted in dismissal of the cause and payment 
of tin* principal and interest dm*, which amounted to $13,- 
403.40, in August, IS!>4. Papers of no value or relation to 
tin* cause left with said Merillat hy plaintiffs showed that 
Robert E. L. White in the summer of 1S04 had a law office 
in the Washington Loan and 'Trust Company Building and 
a subpuma duces tecum was issued hy said Merillat asking 
for production in court of any and all accounts Robert E. 
L. White individually or as agent, attorney or in anv other 
capacity had in tin* Washington Loan and 'Trust Company. 
After service of same said trust company permitted said 
Merillat to examine tin* only account the company had of 
Robert E. L. White called for by said subpuma. Said ac¬ 
count showed and plaint ill’s aver tin* fact to be that the 
Costello mortgage aforesaid was paid off by a check dated 
in August, 1S04, for $13,403.40. that Robert E. L. White 
either was tin* payee or obtained possession of the check 
and that Robert E. L. White had on August 17, 1S94, opened 
in tin* name of “Robert E. L. White Attorney” an account 
with the Washington Loan and 'Trust Company and that 
there was placed to his credit on August 17, 1S94, in said 
account as aforesaid $13.41)3.40. the note evidently having 
been left with tin* trust company for payment there, the 
records of the account under head of deposits bearing this 
entryAugust 17, 1*04, ( Mstello note, $13,403.40.” Plain¬ 
tiffs state that said Robert E. L. White checked against said 
account amounting to $13,403.40 immediately in sums rang¬ 
ing from aj few dollars to the largest withdrawal of 
71 $l.O0S.o:> for his personal benefit or benefit of himself 

and the older children until tin* account was ex¬ 
hausted in IS!>7. that said Robert E. L. White knew the 
monev belonged to Marv E. Whitt*, guardian of vour plain- 
tiffs, until after they reached their majority, which in the 
case of your plaintiff. Ida M. White, was October 28, 1804, 
when there was slill a balance of more than $5,000 in the 
account, and your plaintiffs aver that the defendant Carrie 
Madison and GeOrge W. White and James M. White all 
knew the money was guardianship funds and plaintiffs were 
entitled to same and during all the years carefully and 
sedulously concealed from plaintiffs all knowledge or in- 
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formation of the* forego ini**. Plaintiffs state that the plain¬ 
tiffs' first knowledge of the foregoing was obtained in De¬ 
cember, 1928, as herein sol forth. Plaintiffs state that they 
neitlier of them had or has had benefit from said sum afore¬ 
said nor any part thereof nor any account thereof and do 
not believe their mother ever knew or realized what had oc¬ 
curred. Plaintiffs state that at the time of the Costello pay¬ 
ment Robert E. L. White and Mary E. White, guardian, had 
small bank accounts at the Traders National Bank but that 
the account of Robert E. L. White at the Traders National 
Bank had been garnisheed on November 3, 1893, jwlien there 
was only $1.35 therein and the account released in April, 
1894, and a new small account started and that in the sum¬ 
mer of 1894 Robert E. L. White, as tliev now know, but did 
not then know was in desperate financial straits and that 
George W. White in the summer of 1894 was without means 
as they now know but did not then know. Plaintiffs further 
state that the account of James M. White with the Traders 
National Bank shows that it had become completely ex¬ 
hausted the latter part of July, 1894, and that! it had no 
further funds placed therein until November 3, 1894, 
72 when a deposit to James M. White's account in the 
Traders National Bank of $1,000 was made and that 
coincident with this deposit there was withdrawn from the 

account of ‘‘Robert E. L. White, Attorney," with the Wash- 

* 

ington Loan & Trust Company as aforesaid the sum of 
$1,000, the said account of Robert E. L. White Attorney 
showing debited theroagainst in one check on November 2, 
1894, the sum of $1,000 and again on November .]>, 1894, an¬ 
other sum of $1,000, besides withdrawals of otlnju* sums on 
said date of fifty dollars or less and plaintiffs (|>n such in¬ 
formation aver that said James M. White obtained said 
one thousand dollars from one of the two withdrawals of 
$1,000 aforesaid bv Robert E. L. White attorney, knowing 
same was from guardanianship funds as aforesajid. Plain¬ 
tiffs state that the account of George W. Wliitje with the 
Traders National Bank show that said George|W. White 
bad to bis credit therein in the spring and siimnjer of 1894 
only the sum of ten dollars and plaintiffs aver that at this 
time all the three sons and Carrie Madison were hard up 
and financially involved but with an interest remaining, 
subject to an accounting, in the estate of Archibald White 


DO 
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consisting mostly of unimproved but valuable real estate, 
llamtitts state that an examination of the individual ac¬ 
count of Mary E. White in the Traders Xational P>ank show 
that it was only 8ia<M by August s. 189.% and was still the 

same at the date of the last entry in said account on October 
24, 1894. 

VX Plaint l If- , further aver that they had no knowledge 
ot the exist<*iice of tile accounts hereinbefore mentioned in 
tin* I raders Xational P>ank until as stated issuance of the 
writs ot subpienas duces tecum in December, 192$, save and 
( “ X(M ‘Pt beretofore stated that an old and torn out 
‘" sll,1) l°<'ate(l several months earlier in 1928 indi¬ 
cated one.account therein of a member of the White 
lamih. ^ Plainlitls after an examination of the Traders Xa- 
Ununl Pank accounts so siibp.enaed and examination ob¬ 
tained a\cr and state that they learned in December 19*>s 

for ,!l< ‘ lirsI K"bert I*:. L. White began at least 

as early as March, I >92. and while attorney for Mary E. 
M liite, guardian ot your plaintiff.-, to appropriate unlaw- 
tuily to his own use and benefit funds of vour plaintiffs 
On March 1. 1892, the.-aid Robert E. L. White by some 
mean.- and represent ations to plaintiffs unknown obtained 
iroin Mary E. White, guardian, a ch(*ck on the Traders 
Xational Rank ip the sum of $1,000.20 and on the same date 
deposited to the personal account of Robert E. L. Whitt* 
in tin* I raders Xational Rank said sum of 81,ODD.3D. At 
and prior to the time of said deposit said account of R 0 b- 
ei t E. L. \\ hite shows lie had on deposit less than fortv 
dollars. Said Robert E. L. Whitt* after March first made 
no further deposit in said account until March 2D, 1892 
when lie deposited to his account 8172.10 and in the interim 
m the.month of March. 1 s 92. lie had withdrawn in small 
sums for his personal use and of none of which plaintiffs 
aver they ever received any benefit tin* entire sum so that 
on March 15. 1 >92. -aid Rob ( *rt E. L. White had to his credit 
in said bank only tin* sum of 810. 0D. 

1 hiin.tilf> a\er that tin* 1 raders Xational Bank accounts 
aforesaid further; show that on .Tunc 9. 1892, Robert E. L 
White by some rpeans to plaintiffs unknown obtained the 
withdrawal from the bank account of Mary E. 'White, 
guardian, of your plaintiffs (defendant Sadie L. Brashear 
having previously reached her majority), the sum of $6,500 
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and deposited same in tin* personal account of said Robert 
E. L. White. On July 2, 1892, by simik ir nn»a|ns, Robert 
E. L. White obtained the withdrawal frojn the said 
74 bank account of Mary K. White, guardijan, of the 
sum of $1,500 and deposited same to hijs personal 
account and on Julv IS, 1892, obtained a further withdrawal 


ited same 
said Rob- 
hip funds 


from the guardian's account of $2,7)00 and depo 
to his personal account. Plaintiffs state that tin 
ert E. L. White, knowing the same were guardian 
of plaintiffs, appropriated the said sums to hijs own use 
and not to the use or benefit of plaintiffs. Said! Robert E. 
L. White was in the real estate and loan busjiness with 
James M. and George W. While at this time amjl it is pos¬ 
sible that some part of said sums of $6,7)00, $1,7)00 and 
$2,7)00 may have been invested in deeds of trush and that 
the payments made your plaintiffs as herein biff ore men¬ 
tioned when they demanded a settlement aftejr plaintiff 
Fannie A. Somerville came of age and were givbn notes of 


the three sons and of Carrie Madison tnav have b< 
in some way in tin* notes then given plaintiffs 


|‘en figured 
but if so 


plaintiffs have no knowledge thereof, though same is known, 
they aver, to defendant Carrie Madison. Plaintiffs, if so, 
agree an account mav lu> stated and agree to abide bv and 
perform whatever may be found upon an accounting had. 

20. Plaintiffs state that as a result of an investigation by 
counsel with tin* aid of said subp<enaed bank accounts facts 
were discovered in December 1928 and January! 1020 and 
not learned by plaintiffs until the latter month jthat while 
they were at Kee Mar College in 1S02 a loan wajs made of 
their funds by Robert E. L. White or White Brothers of 
$1,7)00 from the funds of plaintiffs' held by Mar\j E. White 
as their guardian in the Traders National Bank. | On Octo¬ 
ber 13, 1802, Mary E. White drew her check for] $1,500 on 
said guardianship account and there was leaned said 
75 sum to one John T. McIntosh on his nou|* for $750 
payable to the order of Mary E. White, guardian of 
plaintiff Ida M. White, and on his note for $750 payable 
to Mary E. White as guardian of plaintiff Fannie A. Som¬ 
erville, each of said notes being payable in two years at 6 
per cent interest and secured by deed of trust on lot 23 in 
square 960, said trust being recorded October 15, 1892, and 
naming Robert E. L. White and James F. Browi trustees. 
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Tin* deed of trust and notes were delivered to Robert E. L. 

White. Tin* notes were paid off as is evidenced by a deed 

of release of the trust recorded December •>, 1902, executed 

by Robert E. L. Wliit(‘ as surviving trustee. RlaintilTs 

aver that tin* said notes were not delivered to them at any 

time and were not held bv their mother Marv E. White but 

» • 

what was done with them by said Robert E. I,. White is to 
plaintiffs unknown and no accounting ever has been made 
plaintiffs with respect thereto and they were entitled to 
said notes. 

21. Plaintiffs further state that in August 1893 Marv E. 

i * 

White, as guardjan of plaintiffs, drew from her account as 
said guardian the sum among other monies of twenty-seven 
hundred dollars and the same was invested by White 
Brothers describing themselves as real (‘state, loan and in¬ 
surance* brokers, composed of Robert E. L., George W., and 
James M. Whitt*, said firm acting as shown bv one of the 
very few papers not destroyed as hereinbefore stated as 
agents for the borrower, by lending said $2,700 upon the 
joint note of Solomon and Sarah M. Carr in the sum of 
$2,700 payable* to Mary E. White, guardian of Ida M. White 
and Fannie A. White, your plaintiffs, two years after date 
with interest at 7 per cent per annum, secured by deed of 
trust upon lots So and S4 in square 1028 in the District 
of Columbia with Robert E. L. White and George 
70 W. Whitens trustees, said trust being made August 
18. 1893, and recorded the same day. Plaintiffs 
state that said trust was paid off at the expiration of said 
two years from date and released <>f record on August 20, 
189b, but though your plaintiff Ida M. White was of age 
in 1804 at no tii,ne was she given said note or informed 
thereof nor was any accounting with respect thereto made 
to either of your plaintiffs, and their first knowledge with 
respect to said note and trust was received by them the 
latter part of December 1028, from their counsel. Said 
note and deed of trust was delivered to Robert E. L. White 
but what was done by said Robert E. L. White with same 
is to your plaintiffs unknown but plaintiffs aver that so far 
as they have been aide to ascertain said note was never in 
possession of Mary E. \\ bite. 

Plaintiffs further state that in the same month of August 
1893, Mary E. White, as guardian, drew other monies from 
her account as guardian of plaintiffs and as in the case of 
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the Carr loan entrusted same to Robert E. Ik White or 
White Brothers and there was loaned hv them thereout the 
sum of $1,250 to George T. Klipstein upon liis note for 
$1,250 payable to Mary E. White, guardian ojf plaintiffs, 
two years after date with interest at (5 per rent per annum, 
secured by deed of trust upon lot l(>d in square (575 in the 
District of Columbia, with Robert E. E. White and George 
W. White as trustees, said deed of trust beiijig recorded 
August 15, 1893. Plaintiffs state that said trujst was paid 
off at maturity and released of record August 18, 1895, and 
plaintiffs state that neither of them ever was given said 
note though plaintiff Ida White became of age in May 1894 
and that no accounting was ever made* with respect thereto 
with either of your plaintiffs and that their tirst 
77 knowledge with respect to said note anjl trust was 
received by them tin* latter part of December 1928, 
from their counsel. Said note and trust was delivered to 
Robert E. L. White but what was done by him with same* 
is to your plaintiffs unknown but they aver that so far as 
they know said note never was in possession iof Marv E. 
White. ! 

22. Plaintiffs state that defendant Carrier j\ladison on 
July 1, 1890, was indebted to Mary E. White, guardian of 
Sadie L. White (now defendant Brasbear), ld[i M. White 
and Fannie A. White, infants, in the sum of $4|,40() and on 
July 1, 1890, in consideration of said indebtedness repre¬ 
senting money that belonged to the three infjuits named 
through their guardian and of which monev said Carrie 
Madison had obtained possession by means known to de¬ 
fendant Carrie Madison but not known to plaintiffs, gave 
her note to Marv E. White, guardian of the three infants 
named, for $4,400 payable four years after date] with inter¬ 
est at six per cent per annum payable annually and to se¬ 
cure same defendant Carrie Madison and her ljusband Rv- 
land R. Madison executed a deed of trust to secure same 
upon lot 170 in square 445 in the District of Cojumbia with 
Robert E. L. White and John W. Warner as trustees. 
Plaintiffs state that the bank account of Manj* E. White, 
guardian, in the Traders National Bank shows no payment 
of interest on said note and to the best of their knowledge, 
information and belief Carrie Madison made no payment of 
interest on account of same but interest had been permitted 
to accumulate and plaintiffs upon information! and belief 
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<l\(*I t licit \\ lieu set 1 w *1 v >>.. ' i • i 

nonod xvul, dofoiidanl Sadi,. L. Braslioar said settlement. 
' s tlion attorney loaniod ,„ December 102S. ai'lor service 
_ “l I"' 1 "',■>> and duces to,am,, was mado partly in ,-asl, 

;! 11 ' 1 |,; ' r ! 1 - v MO,, ‘ s ;lli,! tlmt tlio aforesaid trust „oto 
... i-iir,•<! ,,, said sottloniont so far as Carrie Madison 

f «*•' s -«lic liras!,ear’s one third 

2' hC n" e"' ' 1, ' ,; ' ils .. . «*■“ •<> do 

them wL “ ' 11,1,1 Sa<li “ I’-cchear and by 

‘ tr " ,n I>1<‘»intitVs and plaintiffs ask the 

S-. II • PrH <,r - V "T Si,i<! ,!, ' r, ' l,,Ia, " s ( ’«™- -Ma«lis«n and 
N ; .d,e I. ashear >v„h respect thereto. Plaintiffs state that 

r,in!!d S !! y ,1 "-; " a, ' h ,I " ,nalal< " 1 settlement and oh. 

„■ ' 1 1,0 M ' "l''" 1 :u " 1 ini,ur 1>„, instead delivery ot¬ 

tos represent i n.ir par. of what was then, from',he 

Carri >< m' r"" * '* ! r "' -'•••"■ ls< »n the notes .riven them l>y 

; Ma,!lson u;,s » ot ^.4"" note aforesaid bn, were 
O he, notes represent,n-r the interest of yon,- plaintiffs in 

, <1, : wl "' ,IS ' '-oterred to i„ this para-rapli and -iyen 

them in hen ol the sa,d $4.40(1 note itself b,„ said Carrie 
Madison has never paid your plaintiff Ida M White the 
amount _, „e her and is still indebted to plaintiff Kam i, 
S^mm-yde teres, on wha, d,,' her and plain,!,^ 

k *. s< H ** -V alul aeeou,"inir from defendant Carrie Madi¬ 
son ... respee, said amounts now due and owimr by "-.hi 
ame Mad,son. Plaintiffs state that by false represent-, 

h ntllf r'“ r <! >me Madison 

plaint,Its ( arrie Madison obtained eoiisen, of iff ,,, 

1,1 p»""r. 

M-ehlfVs'r "'♦? r . . release recorded 

. . 1 ' 18 ’\ ]) . v tlk ‘ trustees without payment of either 

principal and interest and said (’arrie Mm j; . 

is liable to vonr plaintiff. f n tV * " 111 

, . , ’ ] iimin,. toi tin* amount due and unpaid 

as may he ascertained bv this court ‘ J. 1 1 

ti v „ • • n • 1 ’ m 1 upon an acoountm<»- 

Hie an'iomi/’due!'' " Pa " ! hoin ' Payment of 

70 Anna F^Vl'o* * tat ‘‘ ', 1 "' < '°’ n ' t t,mt Ou- defendant 
, , ‘ ' S " ,nv ,h, ‘ ,nv, „-r and seized in fee 

o the follow,n- real estate in the District of Coium 

0708) Lof7 (1 ! !) ! U S '" m,V Uv, ' nr - V seven ninety ei<rht 
U/.b,). Lots twentv-tonr and twentv-five C4 & ‘^) in 

Square twenty nine thirty four (20:14) and Lot nfneteen 

(1. ) n. Square twenty nine thirty five (203.',). that all of 
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said real e*state* is derived from tlu k e*state* of Robert E. L. 

* 

W liite and represents directly the proceeds of tjie interest 
of Robert E. L. White in the estate of Arch bald White 
remaining after the perpetration of the frauds |herein set 
forth, and that said Anna E. White has no othe)* property 
in this jurisdiction out of which recovery can bej made and 
plaintiffs in equity are entitled to have an accounting and 
to have a lien on the said real estate* described in; this para¬ 
graph for the amount due them on an accounting!by Robert 
E. L. White or his estate* and to have Anna E. White <h*- 
creed to hold said real estate* as their and eae*jh of their 
trustee* and tliev ask the court to de*cree* according!v. 

24. Plaintiffs state* to the* court that delVnehjnt Carrie 
Madison is now the* owner and se*ize*<l in f<*e of tlie] following 
real e * s t a t e * in the* District of (’olumbia : Lots tweniv two anel 

l • 

twenty three (22 and 22) in Square twenty nine* tjhirty four 
(2934) and Lots eighteen, lifty two and eight hujidred and 
two (15, 52 and 802) in Square twenty nine tjhirty live 
(2935) ; that said real estate is deriwd from and |*e»prosents 
the proceeds of the* interest of saiel Carrie* Maelison in the* 
estate of Archibald White, that said Carrie Majelison has 
no other property in this jurisdiction out of whi *lji recovery 
can be had and plaintiffs are entitled to have* aiji account¬ 
ing and to have a lien on the* said real estate described in 
this paragraph for the* amount due them on an Recounting 
by saiel Carrie Madison and to have Carrie* Madison 
80 decreed to hold saiel real estate as their and each of 
their trustee and they ask the* e*ourt to de*cree ace*ord- 

inglv. 

Wherefore, the plaintitfs tendering themselves! ready to 
account and to abide* by anel perform such decree as the 
court may lawfully make* in the* pre*mises after an accounting 
and because they are remediless, save in this court {is a court 
of equity, respectfully pray the court as follows: j 

First, That process may issue out of this court Requiring 
the defendants anel each of them te> appear and aijiswer the 
exigencies of this bill of complaint. 

Second, That the defendants be required to discover and 
set forth the* settlement, conditions and terms of settlement 
between the defendant Sadie L. Brashear and the ejefendant 
Carrie Madison, James M. White, Robert E. 1}. White, 


5—5000a 
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George W. White and Mary E. Waite. guardian, or any of 
them. 

Third, That an accounting may lu* had between tin* plain¬ 
tiffs and defendants of tin* matters and things herein set 
forth and of their rights and interests in tin* estate of 
Archibald White, deceased. 

Fourth, That the cause may Ik* referred to the Auditor 
of this court or a special master to state tin* accounts be¬ 
tween the parties hereto or those they represent in legal 
right and that all other accounts neces>ary or proper in the 
premises may Ik* taken and stated. 

Fifth, That the plaintiffs be decreed a lien for the amount 
due them upon the real estate described in paragraphs 2M 
and 24 of this bill and that defendants Anna K. White and 
Carrie Madison be decreed to hold said described real estate 
in trust for plaintiffs and that same may Ik* sold and the pro¬ 
ceeds applied on the amounts found due plaintiffs and 
SI that said Anna E. White and Earrie Madison be de¬ 
creed to hold said real estate in trust for plaintiffs. 

Sixth, And for such other and further relief as to the 
court may seem meet and proper. 

FAXXIK A. SOMERVILLE. 
IDA M. WII1TK. 

I'lam tiffs. 

CHARLKS II. M KRILL AT. 

WM. McK. CLAYTOX, 

Attorneys for Plaintiffs. 

District of Columbia, 

Fannie A. Somerville and Ida M. Whitt*, being first duly 
sworn, depose and say: That they have road tin* foregoing 
amended bill of complaint for accounting by them subscribed 
and that the matters and things therein contained and 
stated thev verilv believe to be true. 

FAXXIK A. SOM KRVILLK. 
IDA M. WHITE. 


Subscribed and sworn to before me 22d dav of Januarv, 
A. D. 10*29. 

[notarial si-AL.] ROBERT R. M AIIORXEY, 

X of ary Public, I). C. 
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Service of copy acknowledged this 22d day lof January 
1029 

EDWIN C. DUTTON, 

Rv T. L. JEFFORDS, 

ANDREW WILSpN, 

A ftnntr/fs for Dt fendants Brashear and\Madison. 


so 


.1 Infimi to Dismiss Aw ended Bill. 

i 

Filed February 4, 1929. 


Now come 1 lu* defendants bv their counsel and move the 

• _ < # i 

Uourt to dismiss the Amended Bill filed in this (cause upon 
the following grounds: 

1. Tin* Amended Bill does violence to the lay and rules 


to original 
not eonsti- 


accountmg 


of Uonrt governing the filing of amendments 
bills. 

2. The facts set out in the Amended Bill do 

. 

tute a cause ol act ion. 

2. The Amended Bill shows on its fact* that ijt cannot be 
maintained because of the delay on tin* part of t He plaintiffs 
in bringing the action, that is to say, they arje guilty of 
laches. 

4. The Original Bill being for partition, the 
could refer only to the subject matter of the partition and 
not general accounting. 

o. Having consented that t Ik* entire corpus be distributed, 
tliev waived anv right to an accounting thereto and are now 
estopped to ask for an accounting. 

6. Because of concurrent jurisdiction in a .4 ui t for an 
accounting tin* Statute of Limitations is applicable, and 
plaintiffs are barred thereby and cannot maintain this ac- 
t ion. 

7. Plaintiffs claim that fraud was committed jby persons 
other than defendants herein, and seek to hold these de¬ 
fendants to answer for the debt, default, or miscarriage of 
another, but they do not allege any writing ajs required 
by Section 1117 of the (’ode of Laws for the [District of 
(Ydumbia. 

ANDREW WILSON, I 

Ail for Cam/ Madison cO Sadie L. Brash ear. 

EDWIN ('. DUTTON,| 

Alto'rnej/ for Defendants Anna W\kite, 

Ralph White, & Jultp White . 




(>S 
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.1 /mtoraiiflnw ()//it/ion. 

Filed March 5, 11*29. 


'Flu* original, bill was filed for partition and for an ac*- 
counting out e>f the proceeds of the partition. 'File property 
involved was sold and its proceeds distributed with the con¬ 
sent of the parties. Leave was later uiven to the plaintiffs 
to tile* an amended hill, hut the hill tiled under this leave, is 
not merely an amended hill but embraces matters more 
proper for a supplemental bill, or even a bill of review or 
to set aside a decree. 1 think also that the original bill was 
tiled fora partition and accounting out of its proceeds, and 
the amended bill presents an entirely different case. With¬ 
out passing upon tlu* rights of the plaintiffs to brinir an 
original bill or bill of review upon the facts set out in tlu* 
amended bill. 1 think that the motion to dismiss should be 
sustained. 

BA ILLY, ,/. 


Motion for Lrurr to File a S n/i/il v in nit ol Hill. 


Filed March 12, 1929. 


Now conn* the plaintiffs in the above* entitled cause and 
move* tin* court, upon the record therein, including the bill 
of complaint, the amended bill of complaint and tin* memo¬ 
randum opinion of the court, for leave* to tile a supplemental 
bill e>f complaint in this cause* and fe>r reasons tlmrefor 
state*: 

1. That in and by said memorandum opinion it would ap¬ 
pear that the* matters e*mbraced in the amended bill 
84 are in the* opinion of the* court more* proper for a sup¬ 
plemental, bill than an amended bill and that after 
final oreler e>r ele*cree herein elismissiny; tlu* amended bill of 
complaint it would not be* pre>per uneler the* rules of eejuity 
pleading for a supplemental bill to be* tiled, se> that if the 
same should 1 h* Jileel it must be prior to dismissal of the 


cause. 


sadik n. bkashear et ai 


2. That the matter is not proper for a bill of review or 
a bill to set aside a decree under the rules of equity plead¬ 
ing. 

2. That an original bill cannot be tiled and service of pro¬ 
cess had upon some of the defendants accused of being* 
parties or privy to parties to tin* frauds discovered and set 
forth in the amended bill of complaint, inasmuch as they 
are beyond the jurisdiction of this court and have no prop¬ 
erty herein, Ralph A. W hite and Julia E. Whitic, as shown 
by the amended bill of complaint and bill of complaint, being* 
citizens of the State of (California and at present residing* 
therein. 

C. II. MERILLATl, 

\VM. McK. CLAYjrON, 

Aft<>rnens for plaintiffs. 

Messrs. Andrew Wilson & Edwin ('. Dutton, j 

Attornevs for Defendants: 

' 

Please take notice that the foregoing motion Jnul matters 
will be called to the attention of Mr. Justice Bailey in 
Equity (Court No. 1, on Monday, March 11, 1929, at 10 a. m. 
or as soon thereafter as counsel mav be heard* and at the 
same time as you may present the order drafted dismissing* 
the amended bill of complaint. 

0. H. MERILLATL 

\VM. McK. CLAYTON, 

Attorneys for Plaiiififfs . 

Sf) Copy of foregoing left at office* of eaj*h of above 

on March 9, 1929. 


! G. H. Z. 


Mr mo rand urn 0 pinion. 
Filed April 15, 1929. 


In my opinion this case was terminated wliejn the prop¬ 
erty involved was sold and the proceeds distributed by the 
consent of the parties. The bill was brought foi a partition 
and an accounting incidental to the partition, aijid therefore 
that no amended or supplemental bill will lie forjany further 
accounting. My action in overruling the amended bill and 
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denying leave to tile a supplemental 1 dll was based upon 
the 1 nrecoil i reasons, and without regard to the question 
whether or not tin* amended and supplemental bills stated 
any cause of action in equity or were barred by laches or 
tor any other reasons than those stated above. 

BAILEY, ./. 

())Jrf ( i r I / /■ n / / //// .1 Inf mu 1' > C l.ii/ir fn I’/lr S U /) f)l C})) Cilt (ll 

Bill. 

Eiled April lb. 1029. 


1 his cause eoipinu on to be heard upon the motion of the 
plaint ills lor leave to tile a supplemental bill, and the same 
having been arirued by counsel and duly considered bv the 
Eotirt. it is this Ibtli day of April A. I). 1!)29, ordered that 
>«aid motion be and tin* same is lierebv overruled. 

d EXXl'X(JS BAILEY, 

Justice. 


si; 


1° I he above order the plaintiff at tin* time noted 
an except ion. which was allowed by tin* Court. 

.IEXXIX(iS BA I LEY, 

J ust ice. 


Ih’CCt I !hs 


m /ss/ nil A in < l/Jri / Bill. 


Eiled April lb. 1!>2!>. 


I his cause comm- on to be heard upon the motion of the 
defendant" to dismiss tin* Amended Bill 0 and the same hav¬ 
ing been armied|b\ counsel and duly considered bv the 
Eourt. it is this lb" day <»f \ pri 1. A. I). 1<)2!>. ordered that 
said motion be and tin* >ame lierebv i> tyranted and it is 
adjudged, oidered and decreed that the Amended Bill be 
and tin* same is hereby dismissed with costs. 

JEXXIXCS BAILEY. 

J ust ice. 


Erom tin* forenoiim' decree 
noted an appeal to tin* Court 


the plaint ills in open court 
ot Appeals and the same by 


I _ 

SADIE L. Bl'ASHEAR ET Ah. j /I 

I 

!. 

the court was allowed & bond on appeal fixed in the sum 
of one hundred dollars or a cash deposit of liftj* dollars in 
lieu thereof. 

J KXXIXtiS BAlIj.KY, 

J list ICC. 

87 Memorandum. 

April MO, 1929.—$50 deposited in lieu of appeal bond. 

i 

Assignment <>! Errors. 

Filed Mav 22. 1929. ! 


Come now the appellants by their attorneys land assign 
as error in the above* entitled cause the following: 

The Court erred: 

1. In holding the original bill of complaint herein should 
be dismissed. 

2. In not holding that the cause of action was a bill for 
an accounting and that the distribution of the fund from 
sale did not end the right to an accounting. 

M. In dismissing the amended bill of complaint. 

4. In overruling motion to lib* a supplemental bill of 
complaint. 

5. In not holding that in a case of actual l’rainl lime does 

not bar relief and that laches runs onlv from diiscoverv of 

* 1 » 

the fraud. 

6. In not holding that the defendants were estopped by 
reason of their concealments and suppressions of evidence 
from claiming laches or limitation of action. 

WM. McK. CLAYTbN, 

C. H. M FRILLAT, 

Attorney* for Plaintiffs. 


88 To Messrs. Andrew \\ ilson, Attorney for Carrie 

Madison & Sadie L. Brashear: .Jeffordsi& Dutton, 

! 7 

Attorneys for Anna White, Ralph White! and Julia 
White: ‘ | 

Service of copy of foregoing assignment of errors ac¬ 
knowledged this 22 day of May, 1929. 

ANDREW WILSON, 

Atty. for Madison & Brashear. 


FAX NIK A. SOM KKV1LLK KT AL. VS. 


Copy of foregoing left at office «C Joffords Dutton this 
2 2d dav of Mav, 1929. 

(iK(>. 11. XFUTZICS. 

A p pel l ants l)('si(fuatmu of lie coni. 

Filed Mav 22, 1929. 


The Clerk will please prepare the transcript *of record in 
the above entitled cause on the appeal of plaintiffs from 
the decree of April 15, 1929, dismissing tin* amended bill of 
complaint and will include therein tin* following: 

1. Original bill of complaint. 

2. Motion to strike part of bill. 

2. Order granting motion in part and overruling in part. 

4. Order of April 2<>, 192b, directing partition by sale. 

5. Petition of trustees for authority to distribute sale 
proceeds. 

b. Order for distribution of Julv 2. 1928. 

« % 

7. Order of Januarv 2, 1929. authorizing amendment to 
bill. 

S. Amended bill of complaint. 

9. Motion to dismiss bill of complaint. 

S9 10. Memorandum of Court dated March ">, 1020. 

11. Motion of plaintiff for leave to tile supple¬ 
mental bill. 

12. Memorandum of Court dated April 12, 1929. 

12. Order overruling motion to lib* supplemental bill and 
exception noted. 

14. Order dismissing amended bill and memo of notation 

V 

of appeal and of bond given on appeal. 

15. Assignment of errors with memo of date of tiling. 

v c? 

lb. This designation of record. 

\VM. McK. CLAYTON. 

C. II. MKKILLAT, 

At t ornetjs for A ppellants. 

To Messrs. Andrew Wilson. Attorney for Carrie Madison 
& Sadie L. Brasfhear; Jeffords cV Dutton, Attorneys for 
Anna White, Ralph White and Julia White: 

Service of foregoing designation of record on appeal 
acknowledged this 22 dav of May, 1929. 

AN DR FW WILSON, 

Atty, for Mrs. Madison and Mrs. Brashear. 


SADIE L. BUASllEAU ET AL. 


i J 


Copy of foregoing lei! at oil ire of Jeffords 1 >ut ton 
this 22d day of May, 1929. ! 

GKO. II. ZUUTZIUS. 


HU 


.1 ppellees Designation <>J Uncord. 
Filed Mav 25. 1929. 


proceeds of 


Xow comes the defendants. appellees in the ahovr-entitlod 
cause, by their counsel, and direct the clerk, ii making up 
the transcript of record on appeal in said cause, to include 
therein the following papers and proceedings,! in addition 
to those designated by counsel for appellant, npniely: 

1. Answers of all the defendants to the original bill of 
complaint. 

2. Report of trustees submitting offer for t le purchase 
of the real estate. 

2. Decree authorizing trustees to accept ol’fcij and to con¬ 
vey upon compliance with the terms of offer. 

4. Petition and motion of Wilson and Outtpn, trustees, 
of June 4, 1928 for authority to distribute the 
the sale. 

5. Motion of plaintiffs to direct distribution of plaintiffs 
share. 

(>. Answer of plaintiffs of June s, 192S to the petition of 
Wilson and Dutton, trustees for authority to distribute. 

7. Answer June 15, 1928 of defendants to plaintiffs 
motion to distribute. 

8. Order of June 28. 1928 denying present distribution. 

9. Petition of July 2, 1928 by all parties through their 
counsel for authority to distribute. 

10. This designation. 

AX DR KW WILSON, 

Attorney for Sadie L. Brafhear 

and Carrie\ Madison. 

KDWIX C. DUTTON, 

Per A. W., 

Attorney for Anna E. White, Ralph A. White. 

and Julia E. White, Defendants and \lppellees. 

\ 
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I XITKI) Statks <>F America. 
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IN THE 

Court of Appeals of tbe District of Colombia 


No. 5,000 


FaNNIK A. Sum MlfVlI.LK AND I I »A M. WlIITE, 

J p pell ants, 


vs. 


Sai»ik L. I»i :ash kai;. ( 'akkik Mapisox, Axxa E. 

WhITK. KT AI... A p pellet's. 


BRIEF OF APPELLANTS 


Chas. H. Mekillat, 

TTm. McK. Clayton. 

Attorneys for Appellants. 


J. D. MILAN’S 4 SON’S. 707 EIGHTH ST. N’. W., WASHINGTON, D. C. 
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IN THE 


Court of Appeals of ttie District of Colombia 


No. 5,000 


Fannie A. Somerville and Ida M. White, 

Appellants , 


vs. 


Sadie L. Brashear, Carrie Madison, Anna E. 

White, et al., Appellees. 


BRIEF OF APPELLANTS 

i 

i 

i 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia (Rec., p. 70) ilis- 
missing an amended bill in equity (p. 38-60) seeking 
an accounting and alleging specifically actual fraud 
in the handling of the estate of the father of jap- 
pellants by some of the appellees and those with 
whom the other appellees are in direct privity. The 
frauds were alleged to have been committed in It he 

. i 

minority of appellants by misappropriation by it he 
brothers and a sister, Carrie Madison, who were 
adults, of the shares of the then minor appellants in 
sales of nearly $150,000 worth of real estate of the 
estate (p. 44) and concealments of these frajids 
from appellants after they became of age. 

The contention of appellants is that laches cannot 
prevail where there is actual fraud and where there 
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has been concealments thereof, misplaced confidence 
and non-discovery until by the subpoena duces 
tecum processes of the court there were unearthed 
hitherto unknown bank accounts that established 
specifically the frauds (Keen, par. 18, pp. 55-61). 

Statement of Facts 

The bill being dismissed on motion the case is be¬ 
fore this court with the allegations well pleaded ad¬ 
mitted. Counsel will state therefore as facts the al¬ 
legations of the pleadings and in plain noil-technical 
language. 

On September 19, 1892, Archibald White died in¬ 
testate leaving surviving a widow and seven chil¬ 
dren, three of them adults. The youngest children 
were appellants Fannie Somerville, aged 6 years, 
and Ida White, aged 9 years (p. .‘19). The widow 
was a frail, delicate homebody wholly inexperienced 
throughout her life in business or legal matters (pp. 
40-41 ). d'he oldest children took on themselves com- 
plete dominion over tin* estate*. The lawyer of the 
family was a son, Robert K. L. White (p. 41), hus¬ 
band of appellee, Anna H. White, whose only prop¬ 
erty is what she got from him and the estate. Rob¬ 
ert, with Carrie Madison, and his two brothers, 
Janies and George, embarked in business enter¬ 
prises together, using property of the estate un¬ 
known to appellant minors. 

Archibald White died seized of ten tracts of land 
in the northwest part of Washington, aggregating 
255.77 acre's, and three pieces of city property (Par. 
7, p. 40). Two tracts now form part of Rock Creek 
Park and other parts embraced what is now ldth 
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street, 14th street, and Georgia avenue extended. 
Archibald profitably conducted farming operations, 
lived with his family in a large, comfortabl e fur- 
nished home of 12 rooms near what is nov ilbth 
Street and Colorado Avenue, had tenant houses! and 
all necessary farm animals and equipment (p.l40). 
He left no encumbrances on his property, had a 'rent 
roll of $200 a month and money in bank (p. 41 ).j All 
the children when he died were living home, board 
free, except James, the eldest son, aged 24 years, 
who would not work either at medicine or scientific 
farming, in both of which he had been educated,jand 
consequently was sent forth to earn his own lining. 
James returned home as soon as the father diedjand 
as eldest appointed himself general manager. |The 
next eldest, Carrie, assumed collection of the rjents 
and conduct of the home. Robert, who was study¬ 
ing law, had the mother, Mary White, appointed ad ¬ 
ministrator of the estate and she was named guar¬ 
dian of the minor children, Robert, soon becoming 
of age (pp. 40-41), and being admitted to the baif. 

As administrator the mother made a first report 

and distribution in 1884, but never rendered anv 

«’ 

final report. She filed one account as guardian but 
never any thereafter. Her guardianship account 
never was closed (p. 40). She paid no attentioji to 
her legal duties. Robert took on himself conduct of 
the legal affairs (p. 41). Control and management 
of the estate was in the hands of James, Robert jand 
Carrie, the last forceful, insistent and active (p. Ill). 

1 i 

A fourth, George, went into the feed business and by 
1899 had lost and sold all his estate interest. Ge<|rge 
acted as tin* others directed. 
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Carrie married in 188(5, Robert about 1889, and 
James in the same period. Bach bought a city 
house, making the down payment hy a mortgage 
(the mother joining to release her dower) on their 
undivided interest in the (‘state and George, though 

i 

single, followed their example (pp. 41-42) in bor¬ 
rowing. 


Before 1891 all tlie members of the family with 
anv children tliev had were back on the home place 
living rent and board free. In 1891 tin* two appel¬ 
lants were sent to Kee Mar College, at a cost of $500, 
including clothing, for both, for all expenses for the 
nine months' school term (p. 42). 

Sales were made beginning with 1889 of tracts of 
the estate, guardians ad litem being appointed for 
appellants without their knowledge, the guardians ad 
litew being either Robert or his brother, George 
White ( pp. 42-45). Appellants knew nothing of these 
sales (p. 42) or appointments nor what became of 
their share of the proceeds until in December, 19*28, 
counsel bv means of sub/joms duces tecum were able 
to obtain access to bank accounts which disclosed 
that Robert had obtained personally guardianship 
funds belonging to appellants (pp. bo-84) and had 
misappropriated same to his personal use and the 
use of .lamps and Carrie (pp. 55-04) during ap¬ 
pellants* minority. Up to December, 19*28, appel¬ 
lants had been led to believe that their mother had 
been careless and negligent, had made* advances to 
the oldest children larger than she should have made 
(p. 54). Promises had been made appellants that 
their shares would be made up to them with state¬ 
ments that if thev took action it would ruin their 

% 

mother, and they in December, 19*28, for the first 
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time learned the truth, that there had been actual 
fraud perpetrated on them by Robert, Jamejs and 
Carrie (p. 54). 

It was these discoveries which led to the tiling of 
the amended bill by appellants on advice of| their 
counsel, who up to this time had stated toi their 
clients that while there were suspicious circum¬ 
stances the facts disclosed to counsel by appellants 
or discovered by counsel would not warrant Allega¬ 
tions of fraud or conspiracy (pp. 54-5). 


Details of Sales, Concealments, Misappropriations 

and Alleged Laches. j 

The lirst sale of real estate of the decedent Archi¬ 
bald White was made in 1881). It comprised land 
opposite the Capitol Traction car barn (p. 4£) on 
14th Street Extended. The sale was effected through 
a contract and a suit in equity brought thereon by 
Robert F. L. White and his law associate. The 
mother, Mary F. White, was plaintiff and thejheirs 
defendants. Robert was appointed guardian ad 
litem for the then three minors, Appellee JjSadie 
Brashear being then not yet of age. Appellanit Ida 
White had been born in 1873 (p. 39), so she theiji was 
not yet lb years old, and Appellant Fannie Somer¬ 
ville 13 years old. 

In 1889 and 1890 and subsequently other isales 
were made. The procedure was a sales contract, 
equity proceedings tiled by Robert with George 
White named guardian ad idem for infants and 
Robert White's law associate named trustee toj con- 
vey (p. 43). 
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The total of the sales, including condemnation of 
land for Hock ('reek Park, as disclosed bv a careful 
invest illation made by counsel, was $147,71b.J1 prior 
to 1897) (p. 44). and the net shares therein due each 
of appellants between .81(5,000 and $17,000 (p. 44). 

As stated heretofore, from 1801 to June, 1895, ap¬ 
pellants were kept at Kee Mar College at a total ex¬ 
pense for both of less than $500 per school year. 
During thjs period the others, with their families, 
wwiv living home rent free. 

During this period from 1889 to 1895 Robert was 
not only practicing 1 law, but with James and George 
was conducting a real estate of!ice under the stele of 
White Brothers (p. 45). Robert and Carrie, with 
the latter's husband, also were conducting a book 
store (p. 45) and Robert and Carrie were engaged in 
land syndicates and speculations together (p. 45). 

In June, 1895, when appellants finally left Kee 
Mar College and returned home thev noticed that 
Appellee Sadie Brashear, who had married one 
Donnellv, was not living home nor coming to the 
house. Their inquiries resulted in statements she 
had been forbidden the house because disobedient 
and later that she had brought suit against the 
mother and disgrace on the family (p. 45). They 
inquired but could gain no information as to the 
proceedings. Sadie's husband having died, Sadie 
in 1S9(> returned home and while there told appel¬ 
lants she had gotten $10,000 in a settlement, but ap¬ 
pellants were never able to get any information as to 
who had paid the money nor how the amount was 
reached (p. 4b). Sadie saying she had claimed more, 
“but had not proceeded further because she had 
been told that to do so would kill their mother/’ and 
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that ‘‘the mother had advanced the three oljder 

j 

brothers and to Carrie Madison more than tl|ieir 
share of proceeds of what lands had been sold, jbut 
that those advances would be made up to plaintiffs 
latvr when other lands of the estate were sold and 
advised plaintiffs not to take any steps in the matter 
and that if plaintiffs did anything meanwhile plain¬ 
tiffs would be put out of the home as she had been.” 
Robert, Carrie and the mother would give no infor¬ 
mation. 

The bill as to this matter of Sadie states lliat 
when appellants informed counsel of this ‘‘they \tere 
informed by counsel there was no record of any Isuit 
in the courts of the District of Columbia, but that 
from the record in the guardianship proceedings” 

i 

it appeared counsel for Sadie had filed a motion to 
require the mother to tile an account, which in Sep¬ 
tember, 1893, the court had ordered made, Robert 
appearing for the mother, and that the court opler 
had been ignored, no account tiled and a settleikent 
evidently effected (p. 4b). 

Appellant Fannie Somerville became of ag|e in 
1897. At that time Carrie Madison was hancjling 
all rents and receipts from the farms (p. 4b), j had 
collected some thousands of dollars but had jren- 
dered no account. Appellants, being of age,I de¬ 
manded their share of sales, some of which they 
learned had been made in their minority but not! any 
details thereof, and of rents. Late in 1897 Kcjbert 
gave appellants each an unsecured interest-bearing 
note of James M. White for $2,000, Robert’s j own 
note for $1,250 secured on his interest in his father's 
estate, a second trust note from George for $j,417 
on George's interest in his father’s estate, and tt> the 
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two appellants an interest-bearing note of Carrie 
Madison for $2,867, the whole totaling $7,534 for 
eaeli appellant (p. 47). 

Appellants said to Robert and the others that 
Sadie had received $10,(KM) and protested, but the 
mother cried, said the boys and Carrie kept things 
from her and Appellees Carrie Madison and Anna 
White said to appellants there had been mismanage¬ 
ment and losses and to meet the losses the older chil¬ 
dren had received advances but said later a general 
settlement and accounting would be made to ap- 

i 

pedants and that as the unsold property was con¬ 
stantly advancing in value this could and would be 
done (p. 47) and then Carrie one day said to ap¬ 
pellants to pack up and took them and the mother to 
California, where they remained until 1899 (p. 48). 

On their return Robert sent for them, said George 
drank and was reckless and he (Robert) had failed 
to make a man of George, that a first mortgage 

George had given on his interest was about to be 

1 i . 

foreclosed and it would be disastrous if a stranger 
were introduced into the estate, whereupon Appel¬ 
lant Ida White at Robert's insistence paid the first 
mortgage and bought George's interest, appellants 
not knowing Robert and the others had “appro¬ 
priated to themselves any part of the property or 
funds belonging to plaintiffs.” 

Carrie later came to appellants with Robert and 
persuaded them to release a trust note on Carrie’s 
house representing money borrowed on her interest 
in Archibald's estate, and Carrie gave appellants 
her personal note for $2,867 bearing interest, being 
the note for that amount hereinbefore mentioned. 
Later Carrie paid Appellant Fannie Somerville 
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small amounts on the note and Fannie, not knowing 
there had been any fraud, accepted the following 
note in lien of the trust-secured note (p. 50): | 

‘‘November 24, 19lj9. 

I promise to pay to the order of Fannie A. 
Somerville the sum of $1,469.85, at different 
times and different sums, until all is fluid, 
without interest. 

Carrie Madison 

I 

j 

This note had small sums paid on it, but wasj not 
collected in full except after suit brought on it after 
1924 (p. .IT). 

May IS, 1915, Carrie gave Ida White two notes, 
one for $1519 with interest and one for $955.55, and 
nothing was paid on them until April 15, 1924, Alien 
Carrie authorized a credit of $169.25 on one note! and 
of $100 on the other, but on suit brought disavowed 

1 l 

the credits and pleaded the statute of limitations. 
The bill alleges these notes represent only part of 
what Carrie knew were reallv guardianship funds of 
appellants that Carrie had obtained (p. 51). 

The appellants, Carrie Madison and Anna Wthite, 
all lived in the original family homestead until jl924, 
when appellants left there because of disagreements, 
when appellants insisted on a settlement (p.|54), 
Kobert, the mother, and George dying previously 
while also residing there. 

During the intervening years, when all the |chil¬ 
dren (James, however, living in California, but 
making long visits home) and mother were living 
together, there was a subdivision of one tract! into 
lots made in 1901 and apportionment of lots to those 
in interest, “without any knowledge on the pajrt of 
plaintiffs that there had been any fraud plerpc- 


i 
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tailed f 11 . .>1). At tin's time a general settlement 
was request cl by appellants, but was deferred upon 
dames. Robert and Carrie stating “that owing- to 
iinaiK-ial condition they could not at that 
time repay, advancements which they admitted they 
laid received and plaintiffs being unaware of any 

accepted assurances of a general settlement 
;uid account in.*; later (pp. al-O). 

In !!").)-(; some 4b acres were sold, a general settle¬ 
ment requested by appellants and acquiescence by 
•appellants in postponement of settlement, ••still un¬ 
suspicious .and unaware that any frauds had been 
perpetrated"—that the case was other than one of 
t'mlito advancements by the mother, who bad grown 
( *l< 1 ;i 1 1< I i t■<*1 >l(* (j>. ~y2 ) m 

• bames and Robert paid no interest to appellants 
on the notes they had given. but in 1907 .James sent 
appellants the principal. $2000, from California, and 
promised interest later, and when Ida was ill for a 

•' ,,n l"’ ni t> phoid about this time .James said he 
would pay what he owed (pp. b2-M). 

In 1911. when a sale was made for $105,000. ap¬ 
pellants refused to agree to it unless the promised 
set I lenient and accounting were made. Robert, the 
mother and (fenrgc by this time were dead. 

"fame Madison. Anna K. White. Sadie L. Bra- 
shear and -James White each informed plaintiffs on 
more than one occasion at this period of time that 
the plaintiffs would be given a settlement, but said 
to plaintiffs that plaintiffs knew, which was the fact. 
,il; " - 1 ;mu ‘s. Anna K. White, as widow of Robert! 
ond Came Madison had mortgages on their prop, 
crty and that they were not out of debt. There were 
some unpleasant scenes in the home where all were 
In nig. but finally plaintiffs agreed that the sale 
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might be made and that plaintiffs would rely upon 
the promises that settlement would be ultimately 
made with them. The plaintiffs were still unawlare 
of any frauds having been perpetrated, but nck'er 
having had any business experience, were unsus¬ 
picious and unaware of any frauds, and still con¬ 
tinued of the belief that the bows and Carrie Madison 
had been advanced more than tliev were entitle* to, 
but were merely reluctant to and were putting oil* the 
time of repaying such advancements to the plaintiffs, 
but ultimately would make settlement" (p. bo). 

In without settlement being made, dames 

died, having previously informed the appellees, 
Anna K. White, ('arrie Madison and Sadie Brashear, 
a settlement would have to be made, the statement 
being communicated to appellants, who expected it 
to be done (pp. bo-4). 

Carrie Madison after this came in funds, but man¬ 
ifested more and more a disposition not to acknowl¬ 
edge her obligations, and when appellants pressed 
her and Anna White for a settlement, Carrie's Icon- 
duel caused appellants in October, ld24, to move 
from the family homestead, and finally both appel¬ 
lants sued Carrie, as stated, Fannie Somerville col¬ 
lecting without interest and Ida White's suit Ijeing 
now pending on Carrie's notes. 

Meanwhile, the home* place, which remained un¬ 
sold, was constantly advancing in value. Whciji ap¬ 
pellants, then* being only the home place remaining, 
consulted counsel they were advised to file snijt for 
partition and accounting therein, so as to equalize. 
Counsel examined the probate records, requested all 
information appellants could give them, which was 
done. In answer to questions, appellants sajd to 
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counsel "ihev had no knowledge of anv actual 
frauds, that tliev had been led to believe that their 
mother had been negligent and inattentive to her 
duties and had made advances to the oldest children 
and to Carrie Madison beyond what she should have 
made to them, but they had no knowledge of any 
frauds being committed on the part of the boys or 
rarrie Madison. After an investigation, counsel for 
plaintiffs informed plaintiffs that they did not think 
ihev would he justified from all tliev could ascer- 
tain in making any allegations of fraud or going 
further than asking an adjustment that would equal¬ 
ize distribution to all the heirs or their legal repre¬ 
sentatives. Counsel informed plaintiffs that while 
there were suspicious circumstances they were un¬ 
able to allege anv facts that would directlv charge 

• • • 

any fraud, or conspiracy" (p. f>4). 


Scope of the Original Bill Filed Herein. 

On October 20, 1024 (roe. p. 1), appellants, on 
counsel's advice, as above, tiled an original bill in 
equity for partition and an accounting. The bill, 
after formal averments of parties and their inter¬ 
ests, including that Julia and Ralph White were 
widow and son of James White, asked partition and 
sale of the White homestead on Colorado avenue, 
Montague and Madison streets. It stated (p. 3): 


"‘The interests of all of the defendants are 
subject to an accounting as hereinafter stated 
between plaintiffs and defendants by reason 
of advances and undue proportions obtained 
by them from other parts of the estate of the 
aforesaid Archibald White, deceased." 
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Paragraph 4 was devoted to a summary statement 
of Archibald’s death, the then ages of the children, 
of the estate left, the administration and eontrjol of 
the estate, sales of parts, and that upon sale ojf the 
“last remaining property of the estate of Archjbald 
White they (appellants) are entitled to an account¬ 
ing out of the proceeds of sale and to have made up 
to them such amount as will equalize payments 

I 

among all the heirs at law," with the statement!that 
as Carrie Madison and their brothers had concealed 
from plainitffs (appellants) matters relating to jheir 
financial interest in the father’s estate, they fvere 
unable to state accurately the amount due them|(pp. 
3-4). * ! 

Paragraph 5 averred Carrie Madison wa^ in¬ 
debted to Ida White in about $3000 and interest,! and 

to Fannie Somerville in between $700 and $800 be- 

I 

cause of monies due formed v secured bv a trust on 

* 

Carrie’s property, which appellants released on 
Carrie’s unfulfilled promise to pay it out of her in¬ 
terest in Archibald’s estate. 

Paragraph G asked proceeds of sale be divided 
“after an accounting.’’ 

Prayer 5 requested “that an accounting may be 
had between the defendants and the plaintiffs herein 

and that the indebtedness of the defendants be 

i 

charged against their interest in the foregoing jreal 
estate and be paid out of their share of the proceeds 
of said real estate.” There was a prayer for refer¬ 
ence to the auditor to take all “accounts necessary 
or proper in the premises” for an accounting and 
payment of any amount found due (p. 5). 

Appellees understood the bill to be not only a| bill 
in equity for a partition, but one for a general! ac- 
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counting also. They moved to strike parts thereof, 
stating that tlie hill and the prayers (p. G) “relate 
to a general accounting, which is not proper in a bill 
of this kind.** The court granted tin* motion as to 
1 he part relating separately to Carrie Madison's in¬ 
debtedness. but overruled it so far as tin* motion to 
strike * * relates to a general accounting" (p. 7). 

Thereafter, in April. 1925, the appellees tiled sepa¬ 
rate answers specifically denying their interests 
were subject to an accounting bv reason of advances 
and undue proportions received by them from other 
parts of Archibald's estate (pp. S-1S), and denying 
no accounting ever had been made appellants. 

The court made a consent decree for sale of the 
properly and appointment of trustees, Clayton, Wil¬ 
son and I Hit ton, to sell. The decree provided : ‘‘The 
question of account raised by the pleadings in said 
cause is hereby reserved" (pp. 18-19). 

flic trustees reported advertisement of sale, but 
receipt prior thereto of a private offer of $GO,000, 
whose acceptance they recommended (pp. 19-24), 
and the court on October 2G, 192(5. decreed accept¬ 
ance of the offer and sale (p. 2o). 

in June. 1928, trustees Wilson Dutton requested 
distribution 1 of proceeds (pp. 25-7) to their clients. 
This was resisted by attorneys for appellants (pp. 
29-52) on the ground appellees’ interests were in 
dispute. Counsel for appellants moved distribution 
to them of their share of the proceeds, the same be¬ 
ing conceded and not in litigation (p. 28). This was 
opposed (pp. 55-4) and the court denied distribution 
to any of the parties (pp. 34-5) whether affected by 
the litigation or not. 
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Thereafter by consent distribution of tljie pro¬ 
ceeds was made to all the parties (pp. 35-6)J 

The amended bill states that prior to this distri¬ 
bution being consented to by them appellants con¬ 
sulted their counsel (p. 55) who had requested them 
to make a thorough search, which they had ({one, of 
all papers and records they could find and jsubmit 

them to counsel, which thev had done. At this con- 

• 

saltation appellants were informed that “counsel 
were still without anv evidence to warrant charges 
of fraud being made after the time which had 
elapsed, did not believe plaintiffs (appellants!) could 
maintain their action and establish bv oral evidence 
and without clear proof in an accounting that more 
was due them than they had received, save and ex¬ 
cept that Ida White could obtain judgment jat law 
against Carrie Madison on her notes, if the jury 
were satisfied as to removal of the statute of j limita¬ 
tions (p. 55). 

Appellants thereafter prepared their ealse for 
trial on the theory that the original bill was ope both 
for partition and for a general accounting. !Ai >pel- 
lees, as heretofore stated, had regarded the scope of 
the bill as had the trial court as one for a general 
accounting, appellees having moved to strike (pp. 
(i 7) on the ground that “a general accounting is not 
proper in a bill (partition) of this kind’’ ajnd the 
court refusing to strike “paragraph 4, so far as it 
relates to a general accounting” (p. 7). The differ¬ 
ent judge before whom the bill came on ftjr final 

hearing, however, took a different view, amjl after 
*• 

statements by counsel held that “this case was 
terminated when the property involved was s(j>ld and 
the proceeds distributed by consent of the parties” 
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(p. (59). The judge, however, granted leave to file 
an amended hill. a])])ellants stating the duct's lecious 
had enabled discovery of actual fraud. 

DISCOVERY BY DUCES TECUM IN DECEMBER, 

1928 


Issued in Preparing for Trial on the Original Bill 
that Actual Frauds Had Been Perpetrated by 
Appellees or Their Privies and that Robert E. 
L. White. Carrie Madison and James M. White 
Had Misappropriated Appellants’ Guardianship 
Funds. Concealment of Same by the Three. 


Tin* allegations as to the discoverv of the actual 

% 

frauds that had boon perpetrated are set forth in 
detail and with particularity in paragraphs 18 ct 
st'({. ot the amended bill (p. bo ct scq.) 

Appellant's searched the old homestead at coun¬ 
sel’s request and there found an old check book of 
the Traders' National Bank, later taken over by the 
present Franklin National Bank, and evidences 
“that Carrie Madison had been through the old pa¬ 
pers and records in the home place and had removed 
or destroyed most of them" and that Anna White 
had “removed or destroyed the records of her late 
husband" (p. bo). These papers, however, showed 
that Robert K. L. White, Anna’s husband, in 1894 
while appellants were at Kee Mar College, had an 
office in tin* Washington Loan & Trust Building. 

Subpoenas duces tecum were issued on the Wash¬ 
ington Loiin & Trust Co. and on the Franklin Na¬ 
tional Bank, which had taken over the defunct 
Traders* National Bank. Thereby it was established 
that on August 17. 1894. Robert K. L. White had 
opened an account in the Washington Loan & Trust 
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in the name of “Robert E. L. White, Attorned,” and 
Jiacl deposited therein on that day $13,403.40 jagainsi 
which the bank had written “Costello noteC’ indi¬ 
cating the note had been left there for pavirjent (p. 
58). By a search of the Recorder of Deedfc’ ofiice 
it was estal)lished that through White Brothejrs’ real 
estate otlice Mary E. White as guardian of! appel¬ 
lants had invested $13,000 of appellants’ guardian¬ 
ship funds on July 11, 1802, in a deed of trust (p. 
57) note payable to Mary E. White as guardian of 
Ida May White and Fannie A. Somerville, he ap¬ 
pellants; the maker of the note being one Jejremiah 
Costello and the trustees under the deed of tjrust to 
secure the note Robert E. L. and George WJ White 
(p. 57). By duces tecum on the Traders’ National 
Bank it was established that Mary E. White,)appel¬ 
lants being then the onlv minor children of lArchi- 
bald White, had an account as guardian in thy Trad¬ 
ers’ National Bank and had loaned the $131000 to 
Costello bv drawing her check on Julv 12, 1.892, to 
the order of Robert E. I.. White for $13,0(j)0 and 
that Robert had immediately deposited tliej same 
that day in an account in his name personally jin the 
Traders’ National Bank and had immediately drawn 
out tin* $13,000 in two checks (p. 5(i). By examina¬ 
tion of the equity records of the Supreme Colurt of 
the District of Columbia it was established thjit dif¬ 
ferences had arisen over this loan, that Robert! E. L. 
White was a patron of Costello’s restaurant located 
in the property on which the $13,000 was loaned 
and owed Costello money as claimed; that Pfobert 
and George White as trustees had advertised the 
Costello property for sale under the deed of jtrust, 
whereupon Costello had brought suit to enjoin the 
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sal«* (p. 57), ilk* pleadings establishing by their an¬ 
swers that in making the loan Robert and George 
White wane acting as agents and representatives ot 
Mary K. White as guardian of your appellants (pp. 
r>7-8). 'That the proceedings were terminated by 
payment off of tin* loan in the aforesaid sum ot* 
$1 2.402.40 in August, 1804 (p. 58). The bank ac¬ 
count of Mary K. White, guardian, in the Traders' 
National Bank established that the money never had 
been turned jover to her and that she had only a nom¬ 
inal amount ever in her guardianship or personal ac¬ 
count after |August 8, 1802. The bank account of 
Robert K. L. White, attorney, in the Washington 
Loan A Trust Company established that Robert K. 

L. White had used tin* $12,462.40 for the benefit of 
himself and|at least James M, White. "This W ash- 
ingtoii Loan and "Trust Company account estab¬ 
lished that as soon as the account was opened Rob¬ 
ert K. L. White began drawing on it, the withdraw¬ 
als ranging from small sums to a largest withdrawal 
of $1,01)8.0!), the account being exhausted in 1807 and 
having therein more than $5,000 when appellant Ida 

M. W hite became of age, namelv, on October 28, 
1804 (p. 58), Robert having opened tin* account in 
August. "The account established that on November 
2, 1804, and on November 2, 1804. Robert K. L. 
"White drew , out of the account $1,000 on each of 
those davs. 'The bank account of James M. White 
in the Traders* National Bank shows that coinci¬ 
dentally with the foregoing withdrawals James M. 
White on November 2. 1804. made a deposit of $1,000 
in his account in tin* 'Traders’ National Bank and 
that at this date James M. White’s account had been 
completely exhausted since the preceding July, 1894 
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(p. 59). The personal bank account of Robert E. L. 
White in the Traders* National Bank shows! that at 

i 

this period Robert as well as Janies was injdesper- 
ate financial condition, his Traders’ Bank 'account 
having been garnisheed November 3, 189.‘j), when 
there was only $1.35 therein, the account released in 
April, 1894, and a new small account started, and 
that George White, tin* third son, was similarly em¬ 
barrassed, having to his credit in George’s jiccount 
in the Traders* Bank in the spring and sunpner of 
1894 only ten dollars (p. 59). Mary E. Whjite had 
an individual account of only $10.73 in the Traders’ 
Bank in this period (p. 60). 

l lie bill avers that the three sons and Carrie Madi¬ 
son all knew the Costello money “was guardianship 
funds and plaintiffs were entitled to same and dur¬ 
ing all the years carefully and sedulously cojicealed 
from plaintiffs all knowledge or information; of the 
foregoing." that appellants’ (plaintiffs) firstjknowl¬ 
edge of what is herein set forth was obtained] in De¬ 
cember, 1928, and that “neither of them had or 
has .had benefit from said sum ($13,403.40)! afore¬ 
said nor any part thereof nor any account (hereof 
and do not believe their mother ever knew or realized 
what had occurred." 

The bill further alleges as to the discovery rp. 50) 

that through the (liters fern ms on the financial i list i- 

I 

tut ions in December, 1928, “their counsel wete able 
to and did obtain facts which enable them ijiow to 
state to the court that frauds were committed 
against them and their mother, Mary E. White, and 
concealed from the plaintiffs by Robert E. L. White, 
Carrie Madison, James M. White and George W. 
White, each of whom participated in or knew jof the 
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follow in if facts as to frauds perpetrated on plain¬ 
tiffs and deliberately concealed same from plaintiffs 
and of which facts plaintiffs were wholly ignorant 
and unable to make anv allegations concerning same 

» c* o 


until in the months of December, 1928, and .January, 
1929, as a result of obtaining access to the bank ac¬ 
counts referred to and also examining other records 
and checking up same." 


The Fraudulent Conversion of the $13,463.40 Was 
Not the Only Fraud Committed Against Appel¬ 
lants While They Were Minors, As Disclosed by 
the Duces Tecums. Carrie Madison Continued 
By Note Manipulations Under the Trust Re¬ 
posed in Her by Appellants to Perpetrate 
Frauds on Appellants. 


That the $13,4(13.40 transaction was not the first 
unlawful conversion of appellants guardianship 
funds is thus'set forth in the amended bill (p. 60). 

In December, 1028. bv the aforesaid dtiers tecum 

processes appellants learned “for the lirst time that 

Robert K. L. White began at least as early as March, 

1802, and while attornev for Marc K. White, guar- 

dian of your plaintiffs, to appropriate unlawfully to 

his own use and benefit funds of your plaintiffs. On 

March 1, 1802, the said Robert K. L. White bv some 

* 

means ami representations to plaintiffs unknown 
obtained from Mary K. White, guardian, a check on 
the Traders National Bank in the sum of $1,066.36 
and on the same date deposited to the personal ac¬ 
count of Robert IT L. White in the Traders National 
Bank said sum of $1,066.36. At and prior to the 
time of said deposit said account of Robert E. L. 
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white shows lie had on deposit less than fortjy dol¬ 
lars. Said Robert E. L. White after March first 
made no further deposit in said account until ^larch, 
1892, when he deposited to his account $172.Ip, and 

in tin* interim in the month of March, 1892, l^e had 

| 

withdrawn in small sums for his personal use and of 
none of which plaintiffs aver they ever received any 
benefit the entire sum so that on March 15,j 1892, 
said Robert E. L. White had to his credit in said 
bank onlv the sum of $16.06.'* 

The fhtrrs fremits show the foregoing 1 was followed 
quickly by other manipulations. That (p. 60-61) 
Robert E. L. White obtained withdrawal from Marv 
E. White's guardianship accounts and deposit in his 
own personal account of the following 1 sums :| June 
9. 1892, $6,500; July 2, 1892, $1,500, and July 18, 
1892, $2,500. r fhe bill avers Robert E. L. jvhite 
“appropriated the said sums to his own use aijd not 
to the use or benefit of plaintiffs'’ (p. 61). 

Besides these discoveries through the aid of the 
dures I ('rums it was also unearthed through fie in¬ 
vestigations of bank accounts and the Recorder's 
office that through White Brothers, the real estate 
and loan business operated by the three sons at this 
time, there had been loaned on deeds of tru>t by 
Mary E. White, guardian of appellants (Saqie E. 
Brashear having reached 21 on May 28, 1892, >jee p. 
89), by guardianship checks which Mary E. A\ 7 hite, 
guardian, drew the following (p. 61-2): October 18, 
1892, $1,500 on two notes, one payable to Majy E. 
White, guardian of Ida M. White, for $750, anjl the 
other payable as guardian of Fannie A. Somerville 
for $750. The notes were paid off and released De¬ 
cember 8, 1902. In August, 1898, the White! firm 
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loaned $2,700 by guardian check on trust notes of 
pariic»s named Carr and it was paid off and released 
August 20, 1890, Appellant Ida hein<r of aire. Sim¬ 
ilarly, in August, 189.‘>, the White.' firm loaned by 
iruardian's check $1,27>0 to one Klipstein and it was 
paid oft* and released August 18, 1895, when Ida was 
of a.m* (p. (>2 fid). All three* transactions were han¬ 
dled by Robert K. L. White. Appellants never re¬ 
volved notes or proceeds. 

As to Carrie Madison, the records show she ob¬ 
tained $1,400 of guardianship funds and on July 1, 
1SP0, irave her trust note* pavahle four vears after 
date with fi per cent interest. The bank account of 
Marv K. White, guardian, shows no pavmeiit of in- 
terest by Carrie and it is avorml that to the best of 
appellant.-* information Carrie paid none but al 
lowed interest to accumulate. This money belonged 
to Sadie* Brnshear jointly with the two appellants. 
It is alleged that in Decemher, 1928, after service* of 
process appellants’counsel learned that in the settle 
mem made with Sadie* through her counsel, the* late 
Mr. Leighton, this note tiirureel in Carrier's pari of 
the settle*me*!i 1 to the <*xte*nt ot Sadie's one* third in¬ 
terest in the* note and discovery was asked of Ap- 
pellees Sadie and Carrie as to the details (p. f>2 4). 
Appellants state that when in 1897 they elemand(*<i 
but obtained; no settlement and account they did not 
ivceive this 84,400 note', but other note*s, that Carrie* 
has m*ve*r paid Appe*llant Iela White* the principal 
or interest due her in this partial payment arran.ire 
me*nt and ne*ver has paid any interest to Appellant 
Fannie Somerville, but in March, 1899, by false rep- 
resentationsland promises never fulfilled that Carrie* 
Madison obtained release of the $4,400 trust note 
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and should account to appellants, the substituted 
notes not being* a payment settlement or account. 

Apellees Carrie Madison and Anna White Have 
Property Which Is Directly Derived from Arch¬ 
ibald White’s Estate. j 

The amended bill alleges (pp. (>4 (if)) by detailed 
descri])tion thereof properties in the District of 
Columbia of which Anna K. White and Carrie Madi¬ 
son are now seized. As to Anna's property, jit al¬ 
leges it “represents directly the proceeds of the 
interest of Robert E. E. White in the estate of 
Archibald White remaining after the perpetration 
of tin 1 frauds herein set forth." As to Carrie Madi¬ 
son, the described property it is stated “is deirived 
from and represents tin* proceeds of the interest of 
said Carrie Madison in the estate of Archibald 
White," and the two named are sought to be] held 
as trustees of same for accounting with appellants. 

After the amended bill was hied appellees moved 
to dismiss the same (p. (>7) and the court granted 
the motion, stating in its memorandum opinion that 
the bill tiled under the leave given was “not merely 
an amended bill but embraces matters more pijoper 
for a supplemental bill, or even a bill of review hr to 
set aside a decree." ! 

Counsel for appellants in deference to the court's 
suggestion thereupon filed, with reasons theifefor 
given, a motion for leave to file a supplemental bill 
(pp. (>8-9). This motion the court overruled andj dis¬ 
missed the amended bill with costs (p. 7(5). In a 
memorandum opinion the court stated that without 
considering whether the cause was barred by laches 


24 


it was of opinion that “when the property involved 
was sold and tlie proceeds distributed by the con¬ 
sent of the parties" the ease was terminated. 

Appellants noted an appeal from the decree dis¬ 
missing the amended bill (pp. 70-71). 

The assignments of error on which appellants rely 
an* >et forth at pa,ice 71. Appellants filed what they 
considered a proper designation of record (p. 72), 
which appellees enlarged by matters that appellants 
consider immaterial to the appeal (p. 73). 


Argument. 

Counsel for appellants will first take up Assign¬ 
ments <>t‘ Frror b and 0, relating to laches and 
estopped of appellees to assert laches, believing that 
all other questions must depend thereupon. 

An examination of the amended bill (pp. 42-44) 
shows that during the minority of appellants, with¬ 
out their knowledge and mostlv while thev were 
away at school, there was sold $147,7lb.31 worth of 
real estate in which each appellant was interested 
as one of seven heirs and that Carrie Madison col¬ 
lected other thousands of dollars in rents. The 
amended bill shows that the members of tin* family 
lived together in the same household and on terms 
of such trust that appellants took unsecured for se¬ 
cured notes from Carrie, and Fannie Somerville a 

most extraordinarv note wherebv (’arrie without in- 

* • 

terest promised to pay Fannie when and as she 
pleased and that Ida let her note go beyond the 
period of limitations. 

The record admits that a partial settlement in 
onlv a small amount of what was admitted due was 
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paid appellants. As to Carrie, it admits th^t the 
so-called payment was in unredeemed promissory 
notes. It is admitted by the pleadings that ap¬ 
pellants were promised and continued to be iprom- 
ised and relied on those promises through a course 
of years a full settlement and accounting out jof re¬ 
maining unsold property of the estate. The plead¬ 
ings admit that misrepresentations were made ap¬ 
pellants as to what had become of their share of 
proceeds of sales and that they were led to believe 
that their mother had been careless and negligent 
and had advanced the older brothers and the^r sis¬ 
ters more than their due share, these misrepresen¬ 
tation being accompanied by promises that the 
advancements would be made up later and thjat ap¬ 
pellees or their privies were then financially dis¬ 
tressed. 

December, 1928, appellants for the first time 
learned the truth through processes issued hiy the 
court. They then learned for the lirst time that it 
was not a case of advancements to heirs but of actual 
fraud: that the mother had been imposed upoh and 
her lawful rights taken from her by the adultj chil¬ 
dren, all the adults participating. 

The record discloses that Robert E. L. White 

l 

directly received $30,479.76* of guardianship funds 
belonging to appellants and Carrie Madison ^4,400 
in which appellants had a two-thirds interest. jThat 
Robert shared part of the funds with at least ,Jjames 
White and that Robert, Carrie and the two j boys 
were all mixed up in unsuccessful ventures. The 
pleadings admit appellees or their privies kne\y and 
concealed the facts. At a time when Ida was of age 
and entitled to payment Robert and James jwere 


i 

i 

i 
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dividing her monev anioiiir themselves. The dis- 
closures do not depend upon oral testimony or ob¬ 
scure deductions. Thev are shown bv bank records 
made by the parties accused. Property obtained 
from Archibald White's estate is still possessed by 
1’arrie Madison and Robert's widow. 

(’arrie Madison and Anna White destroyed rec- 
ords from which appellants might have learned 
some facts. 

It is submitted that in such a case laches is no de¬ 
fense and that appellees are estopped to plead such 
a defense. They cannot be heard to say that ap¬ 
pellants should not have believed their statements 
and should not have relied on their promises, Kil- 
boum vs. Sunderland, l.’>0 l\ S. 505. 

In cases of actual fraud time is not a bar. 

Michoud ct al. vs. (Jirod ct al.,4 Howard 560: 

“Nor do wo think that the complainants 
have lost their rights by negligence, or by the 
lapse of time. We can only set* in their con¬ 
duct the fears and forebearanee of dependent 
relatives, far distant from the scene of the 
transactions of which they complain, desirous 
of having what was due to them and suspect¬ 
ing it had been withheld, but unwilling to be¬ 
lieve that thev had been wronged bv brothers, 
with whom they had been associated in a 

common interest bv another brother who was 

* 

dead. In a case of actual fraud, courts of 
equity give relief after a long lapse of time, 
much longer than has passed since the execu¬ 
tors, in this instance, purchased their testa¬ 
tor's estate. In general, length of time is no 
bar to a trust clearly established to have once 
existed; and where fraud is imputed and 
proved, length of time ought not to exclude 



relief. (Prevost vs. Gratz, (> Wheat .\ 4S1.) 
Generally speaking, when a party ha|s been 
guilty of such laches in prosecuting his equit¬ 
able title as would bar him if his title were 
solely at law, he will be barred in equity, from 
a wise consideration of the paramount im¬ 
portance of quieting men's titles, am) upon 
the principle that expedit reipublieas j ut sit 
finis litium: although the statutes of (imita¬ 
tions do not apply to any equitable demand, 
courts of equity adopt them; or at least gen¬ 
erally take tin* same limitations for their 
guide, in cases analogous to those in j which 
the statutes apply at law. Still, wit hi 1 } what 
time a constructive trust will be barret) migst 
depend upon the circumstances of tlaj case. 
(Boom* vs. ('Idles, 10 Peters, 177). Tljere is 
no rule in equity which excludes the con¬ 
sideration of circumstances, and, in a case of 
actual fraud, wo believe no case can be (found 
in the books in which a court of equitjy has 
refused to give relief within the lifetime of 
either of the parties upon whom the frjmd is 
pr<>\ ed. or within thirty years after it has been 
discovered or becomes known to the [party 
whose rights are affected bv it.” 


As to the fact Robert White and James Whije are 
dead, the answer is that the case does not depend 
on doubtful evidence or proof other than tlnjt the 
dead made themselves. The bank records disclose 
Robert got appellants’ money and personally! used 
it and that James got part of it. There is the dis¬ 
closed breach of trust known for the first time when 
Robert's fraudulent bank account was discovered. 

Mclntire vs. Pryor, 173 U. S. 54: 
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“We have no desire to qualify in any way 
the long line of cases in this court, too numer¬ 
ous even for citation, in which we have held 
that where the fraud is constructive, or is 
proved by inconclusive testimony, or by evi¬ 
dence falling short of conviction, and the 
property has greatly increased in value, great 
diligence will be required in the assertion of 
plaintiff's rights. But these were all cases 
either of bills to establish a trust, to open set¬ 
tled accounts, bills not involving fraud, or 
where the fraud was not clearly proved, or 
where, with knowledge of the facts the fraud 
had been deliberately acquiesced in, bills to 
impeach judicial proceedings, or where the 
property had passed into the hands of persons 
innocent of the fraud, or with no actual notice 
that a fraud had been committed. 

“Granting all that mav be fairlv claimed of 

these cases, there is another class having a 

different bearing, in which it has been held 

that in case of actual fraud a delav even 

greater than that permitted by the statute of 

limitations is not fatal to the plaintiff’s 

claim. The leading case is that of Michoud 

vs. Girod, 4 How. 503, which was a case of 

actual fraud committed bv trustees of real 

estate against their cestui que trust. A bill 

filed thirtv-six vears after the commission of 
* • 

the fraud was held not to have been too late. 


“ Tn Prevost vs. Gratz, (i Wheat. 481, it was 

said bv Mr. Justice Storv: ‘It is certainlv 
• • % 

true that length of time is no bar to a trust 
clearlv established: and in a case where fraud 


is imputed and proved, length of time ought 
not. upon principles of eternal justice, to be 
admitted to repel relief. On the contrary, it 
would seem that the length of time during 
which the fraud has been successfullv con- 

•r 
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cealed and practiced is rather an aggravation 
of the offense, and calls more loudly ujpon a 
court of equity to grant ample and decisive 
relief’.-’ I 

i 

i 

Bradley vs. Davidson, 47 App. D. C. 2*26: ! 

The period of delay or neglect necessary to 
constitute laches varies with the peculiar cir¬ 
cumstances of each case, and, unlike tlu^ stat¬ 
ute of limitations, is not subject to an arbi¬ 
trary rule. Laches is an equitable defense, 
controlled by equitable considerations,, and 
the lapse of time must be so great and fjie re¬ 
lations of the defendant to the right sucji that 
if would be inequitable to permit the pUintiff 
to assert them. 

Walker vs. Me Intire, 41 App. D. 0. 3<S(j). 

j 

In equily lapse of time is not so accurate a jerite- 
rion for the determination of the question of laches 
as the facts and circumstances of the case. 


George vs. Ford, 36 App. 1). C. 315: 

! 

Laches to bar relief against actual fraud 
must be such as has worked a disadvantage 
to the opposing party. 

Driver vs. Brunemer, 40 App. D. C. 105: 

. 

A delay of 16 years in the bringing of an 
action for an accounting bv trustees, their re- 
moval, etc., held excused in view of the trust 
relations, the confidence reposed in the trus¬ 
tees, and the concealment of the fraud com¬ 
plained of. 

Death, it is agreed, should be a circumstance |fo bo 
considered where there is more than one intcrplreta- 
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tion to 1)0 placed on conduct, hut where the conduct 
is not suscoptihlo of hut a fraudulent interpretation, 
where in the lifetime the decedent was under an 
obligation of disclosure and instead of disclosing 
concealed tile fact he had used another’s money and 
kept same from the account in which he knew it be¬ 
longed. and where then* are persons living: who were 
cognizant of the facts and party to the concealment, 
it is submitted, death is no bar. In Townsend vs. 
Vandorwevkor, lf>0 C. S. 171 -So, where a promise to 
ti\ by will, had been relied on. the court said that 
death was a circumstance in weighing: evidence 
rat her t han an obstacle to t In* bill of complaint. 

That in cases of art uni fraud neither time nor 
death will bar relief, see notes to Hammond vs. Haw¬ 
kins, 34 Law Kd. l\ S. S. r. 134. 

The length of time elapsed called on appellants for 
ureal particularity as to the facts of the fraud, the 
discovery and when made and why not made earlier, 
bill tho>o conditions the amended bill meets. 

The condition of the res is as it was originally, 
no rights of innocent parties have intervened. 
Southern Hue. ( o. vs. l>ogert, 2o0 l\ S. 4*2, the bill 
alleging Carrie Madison and Anna White still have 
direct proceeds of the estate. 

One who,claims tin* benefit derived from a breach 
of trust in which he actively participates, and who 
shows no prejudice from the delay in bringing suit 
to compel him to account cannot complain of laches. 
C. S. vs. Hunn. 2bS C. S. 121. 

Tin* court erred in holding the case ended when 
tlie proceeds of sale wen* distributed. If there be no 
ladies, then it is clear that the consent agreement for 
distribution was induced hv the same concealments 
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bv Carrie Madison and Anna White of which com- 
* # ... 1 
plaint is made in the bill. Likewise, under thejsame 

lack of knowledge of actual fraud that ran through 
all the years and continued until in the following De¬ 
cember tlie duces fconns unearthed the frauds.! The 
distribution was made after consultation with‘coun¬ 
sel and after counsel on examining all facts obtain¬ 
able by appellants were compelled to advise ;jppel- 
Jants that tliere was no showing of fraud oh the 
part of the brothers or sister of appellants iiji any 
facts laid before them, and that in the absenjee of 
such a showing counsel did not believe after the 
lapse of time that the court would do other than or¬ 
der an even division according to interests as jieirs. 
It was not until counsel had the aid of court process 

i 

the frauds came to light and different advice could 

I 

be given. 

The decree of distribution was by consent; it did 
not operate as a judicial decision of rights; it did 
not purport to end the right to an accounting, j 

i 

i 

“A consent decree does not operate las a 
judicial decision of rights by the court;! it is 
not res judicata ." Gav vs. Parpart, 106 U. 
S. 679-98. ‘ ! 

The original bill was a bill both for a partition 
and a general accounting. It was so understood by 
both parties, and on such an understanding appel¬ 
lees moved to dismiss so much of the bill as called 
for an accounting. They are estopped now judi¬ 
cially to claim it was not such. When the proceeds 
<>F sale we re distributed because appellants needed 
same and were advised of the apparent hopelessness 
of subjecting appellees' shares to their previous} ad- 
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vancements that did not end the case. The consent 
decree of distribution was not drawn as a final de¬ 
cree. Tlie cause continued calendared and called 
for an accounting. Appellants had lost their direct 
right of subjection of appellees’ distributions, but 
not the right to an accounting decree and to make 
the decree if one were obtained out of appellees gen¬ 
erally. The text of the original bill shows account¬ 
ing was as much a part of it as partition. 

30 Cvc. 218: 


“Plaintiff may, as an incident to the pro¬ 
ceeding for partition, seek and obtain relief 
in addition to that obtainable in a partition at 
law and necessary to a complete adjustment 
of all matters arising out of the cotenancy, 
such as an accounting for moneys paid for 
improvements or received by defendants as 
rents and profits, or the assertion of some 
equity not recognizable at law. It is suffi 
cient for our present purpose to say that for 
whatsoever relief plaintiff seeks other than 
that of the partitioning of the property, he 
must in his complaint make the allegations 
necessary to sustain it. If an allegation is 
made it must fail unless it would be sufficient 


if it were employed in an independent action. 

Whatsoever claims to relief a party 
mav be entitled to assert as an incident to the 


partition hi* may join in a 
(Marshall vs. Marshall, 8b 


single pleading/’ 
Ala. 383.) Such 


a bill is not multifarious.) (Obert vs. Obert, 


18 X. J. Eq. 98, 12 X. J. Eq. 423; Buchanan 
vs. Buchanan, 38 S. C. 410. 


There being then no laches, the court erred in 
holding the cause ended by distribution of the pro¬ 
ceeds (Patterson vs. Preston, ol Aid. 193). 



The flares tecum processes resulting in diselos- 
nres of fraud I he court on apprisal thereof properly 
peimi11<*(i the hill to lu* amended. After amend¬ 
ment the court erred in holding it was a different 
cause of action. Flic bill as amended was klill a 
bill, as was the original, tor an accounting. The 
amendments disclosed and properly so tlu* full de¬ 
tails o! the right to an accounting, the reasons therc- 
l<>i and \\h\ the bill was tiled so late. A supplemen¬ 
tal bill was not proper because no new happenings 
occurred following filing of the original bill, but 
while suggesting a motion for leave to fib* a supple¬ 
mented bill the* court denied the* motion when coun¬ 
sel out of deference alone to the apparent view }>f the 
court file*d such a motion. 

In conclusion counsel submit that as said in Sax- 
lehner vs. Kisner, 17b V. S. lb, the principle of 
ladies has but an imperfect application in cases of 
actual fraud and that laches as a defense in a case 
such as this ot an active, continuing fraud, contin¬ 
uing promises and continuing false statement: 

< otk raiments musi amount to assent or acpuies( 
d lie re is here neither assent nor knowledge, and 
without knowledge there can be neither acquiescence, 
assent nor abandonment. 

Tl is submitted once it is found appellants’ irighf 
to relief is not barred by laches that amendment 
should have been permitted and the cause tried and 
determined on its merits as a case of concealed 
active fraud and that for the refusal the danse 
should lx* reversed and remanded. 

Chas. IT. Mertllat, 

^ Af. McK. Clayton. 

Attorneys for Appellants. 
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No. 5000. 


Fannie A. Somerville and Ida M. White, Appellants. 


v. 


Sadie L. Bkasheah, Carrie Madison, Anna E. White, 

et al. A p pell res. 


APPEAL FROM THE SUPREME COURT Oil THE 
DISTRICT OF COLUMBIA. 


BRIEF OF APPELLEES. 

STATEMENT OF FACT. | 

Archibald White died intestate September 19,j 1882, 
leaving a widow, Mary E. White, and seven children, 
namely; James M. White, then aged twenty-four }[ears; 
Carrie White, now Carrie Madison, then aged twenty- 
two vears: Robert E. L. White, then aged nineteen 
years; George W. White, then aged sixteen yjears; 
Sadie L. White, now Sadie E. Brashear, then | aged 
eleven years; Ida M. White, then aged nine years,; and 
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Fannie A. White, now Fannie A. Somerville, then aged 
six vears. 

At the time of filing the bill of complaint in this 
cause, October 20, 1024, of the aforementioned sur¬ 
vivors of Archibald White, the following had died: 
Mary K. White, widow, October 22, 1900; Robert K. 

L. White, November 2(i, 1905; George W. White. Jan¬ 
uary 1911; James M. White, July 1, 1922. 

Mary K. White, widow of Archibald White, was ap¬ 
pointed administratrix of her husband’s estate in 1882, 
and tiled her first account in 18S4. 

Mary H. White died in 1909 leaving a will, and Ida 

M. White, one of the plaintiffs in this case was ap¬ 
pointed executrix and qualified as such. (R. 59.) 

At the time of filing the original bill in this cause, 
plaintiff, Ida M. White, was fifty-one years of age, and 
plaintiff, Fannie A. Somerville, was forty-eight years 
of age. 

Ida M. White, one of the plaintiffs, had a two-sev¬ 
enths interest in the real estate of her deceased father, 
one-seventh as an heir-at-law and one-seventh by pur¬ 
chase from her brother, George W. White, in 1899, and 
he died in 1911. Haeh of the other plaintiffs and de¬ 
fendants had a one-seventh interest except Ralph A. 
White and Julia E. White, who together had a one- 
seventh interest, deriving same from James M. White, 
who died in 1922. 

In paragraph 4 of the original bill, plaintiffs state 
that their mother Mary E. White, was appointed ad¬ 
ministratrix of the estate of their deceased father. 
Archibald W bite, in 1882, and also was their guardian, 
but that she never closed either the administration or 
guardianship and that some of the sales of the real 
estate were made during their minoritv, but that their 
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mother never accounted to them for their share of the 
sales. Their mother died in 1909. Thev further aver 
that the real estate asked to he sold in the bill fbr par¬ 
tition and accounting was the last remaining property 
of the estate of their father, Archibald White, a^id that 
they are entitled to an accounting' out of the proceeds 
of the sate. (R. 4) j 

In the fifth prayer of the bill, plaintiffs asked that 
an accounting be had between defendants and plaintiff's 
and that the indebtedness of defendants be charged 
against their interest in the foregoing real estdte and 
be paid out of their share of the proceeds of said real 
estate. (R. 5) j 

On motion, paragraph 5 of the bill and the words 
“and also separately between defendant, Carrie Madi¬ 
son” of paragraph (i were stricken. All of the defen¬ 
dants answered the bill. 

The decree made April 20, 192G. appointing Wjilliam 
McK. Clayton, Andrew Wilson and Edwin C. Dutton 
trustees to make sale of the property described in the 
bill was consented to by attorneys for plaintiffs. (R. 7) 
June 4, 1928, trustees Wilson and Dutton petitioned 
the Court for authority to distribute the proceeds of 
the sale of the property described in the originajl bill, 
and as appears in paragraph 7 of said petition (Ijl. 27) 
the cause was not calendared for trial bv William jMcK. 

% i 

Clayton, Esquire and Charles II. Werillat, Esquiije, at¬ 
torneys for the plaintiffs, for nearly three years'after 
it was tiled, although attorneys for defendants hadjbeen 
given notice by attorneys for plaintiffs that the cause 
had been calendared. j 

Petition for distribution was resisted by plaintiffs 
and they filed a motion June 8, 1928, asking tlialj dis¬ 
tribution be made to them only, (R. 28). Upon (lear- 
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ing the Court declined to direct distribution to anv 
of the parties as appears by order of June 28, 19-8, 
(R. 34). Upon petition sinned and sworn to by at¬ 
torneys for jail the parties, filed July 3, 1928 (R. 35), 
the trustees were by order July 3, 1928 (R. 36) au¬ 
thorized and directed to make full and complete distri¬ 
bution of all the moneys in their hands and tile their 
report thereof, which was accordingly done. 

The cause came on for hearing December 17, 1928. 
and after argument bv counsel, tin* Court bv decree of 
January 2. 1929 ( R. 37) concluded that as the property 
described in the bill of complaint had been sold and the 
proceeds thereof by consent of those* interested dis¬ 
tributed by the trustees since the cause was set down 


for final hearing, and the Court being of the opinion 
that the bill of complaint could no longer be sustained 
as a bill in equity for partition, nor could it bo sus¬ 
tained as a bill for general accounting between the 
parties because of laches appearing on the face there¬ 
of, on motion of counsel for plaintiffs leave to amend 
the bill of complaint for accounting was "ranted. 

January 22, 1929, plaintiffs filed what they termed 
an “Amended Bill of Complaint for Accountingof 
twenty-seven pages. Plaintiff. Ida. M. White, became 
of age October 28, 1894, and plaintiff, Fannie A. White, 
became of age May 26, 1897, and their mother who died 
October 22. 1909, and upon whose estate plaintiff Ida 
M. White administered, was guardian for the plaintiff's. 

Paragraph 9 of the amended bill of complaint states, 
among other things, that from 1891 to June, 1895, and 
prior thereto, plaintiffs wore not informed by their 
mother, who was their guardian, concerning the estate, 
its management or sales of part of same, but after 
June. 1895, they learned that various parts of the es- 



late had been sold and that large sums of moiiev had 
been received and part had been condemned for park 
purposes and that in late years they employedjeounsel 
who informed them concerning: these sales after an in- 
vest igat ion of the records, and told them in [Decem¬ 
ber, 1928, that they were entitled to Sixteen orj Seven¬ 
teen Thousand Dollars each and that until December, 
1 928, they did not know that the amount due them was 
so large and because of false statements made to them 
they believed that the moneys due them had be<pn used 
by their mother to keep up the home and to mhke ad¬ 
vances to Carrie Madison, Robert E. L. White,! James 
M. White, and George W. White, and they did not learn 
until December, 1928, that their mother as their guard¬ 
ian had been defrauded and coerced out of the [largest 
part of the amounts due plaintiffs by Robert! E. L. 
White with tin* connivance of Carrie Madison,!James 
M. White, and George W. White (R. 42, 43, 44). 

Paragraph 18 (R. 55) states that counsel foij plain¬ 
tiffs urged them to make a thorough search of all 
papers and records of the estate and they did make 
such search and brought to their counsel in 1$28 all 
the papers they could find, and among them was [an old 
check book of the Traders National Bank, which bank 
had long since passed out of existence, and a few 
checks showing that Robert E. L. White and jOarrie 
Madison had business dealings in 1889 and 1894.j That 
when this cause was approaching trial, plaintiffs’ at- 
torneys issued subpoenas duces tecum freely and 
therein* obtained access to bank accounts and! facts 
which enabled them to state the frauds committed 

I 

against the mother of plaintiff's and as a result |of ob¬ 
taining access to the bank accounts and also examin¬ 
ing other records and checking up same, plaintiffs 
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iiiu* the Court declined to direct distribution to any 
of the parties as appears by order of June 28, 1928, 
(R. 34). Upon petition sinned and sworn to by at¬ 
torneys forjall the parties, tiled July 3, 1928 (R. 35), 
the trustees were by order July 3, 1928 (R. 3G) au¬ 
thorized and directed to make full and complete distri¬ 
bution of all the moneys in their hands and tile their 
report thereof, which was accordingly done. 

The cause came on for hearing December 17, 1928, 
and after argument bv counsel, the Court bv decree of 
January 2. 1929 ( R. 37) concluded that as the property 
described in the bill of complaint had been sold and the 
proceeds thereof by consent of those interested dis¬ 
tributed by the trustees since the cause was set down 
for final hearing, and the Court being of the opinion 
that the bill of complaint could no longer be sustained 
as a bill in equity for partition, nor could it hi* sus¬ 
tained as a bill for general accounting between the 
parties because of laches appearing on the face there¬ 
of, on motion of counsel for plaintiffs leave to amend 
tin* bill of complaint for accounting was granted. 

January 22, 1929, plaintiffs tiled what they termed 
an “Amended Bill of Complaint for Accounting" of 
twenty-seven pages. Plaintiff, Ida. M. White, became 
of a .ire October 28, 1894, and plaintiff, Fannie A. White, 
became of age Mav 2(>, 1897, and their mother who died 
October 22, 1909, and upon whose estate plaintiff* Ida 
M. White administered, was guardian for the plaintiffs. 

Paragraph 9 of the amended bill of complaint states, 
amonir other thing's, that from 1891 to June, 1895, and 
prior thereto, plaintiffs were not informed by their 
mother, who was their guardian, concerning- the estate, 
its management or sales of part of same, but after 
June, 1895, they learned that various parts of the es- 
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tatc had been sold and that large sums of mojiey had 

been received and part had been condemned fbr park 

])urposes and that in late years they employed counsel 

who informed them concerning these sales aftel* an in- 

vestigation of the records, and told them in jDecem- 

l>ei\ 1928, that tliev were entitled to Sixteen or! Seven- 

teen Thousand Dollars each and that until December, 

1D2S, they did not know that the amount due them was 

so large* and because of false statements made jo them 

tliev believed that the monevs due them had been used 
• • 

by their mother to keep up the home and to ngike ad¬ 
vances to Carrie Madison, Robert E. L. White,; James 
M. White, and George W. White, and they did not learn 
until December, 1928, that their mother as theirjguard- 
ian had been defrauded and coerced out of the largest 
part of the amounts due plaintiffs by Robert! E. L. 
White with the connivance of Carrie Madison,! James 
M. White, and George W. White (R. 42, 4J, 441). 

Paragraph 18 (R. 5o) states that counsel fori plain¬ 
tiffs urged them to make a thorough searchj of all 
papers and records of the estate and they did make 
such search and brought to their counsel in 1928 all 
the papers they could find, and among them was an old 
check book of the Traders National Bank, which bank 
had long since passed out of existence, and |a few 
checks showing that Robert E. L. White and Carrie 
Madison had business dealings in 1889 and 1894.| That 
when this cause was approaching trial, plaintiffs’ at¬ 
torneys issued subpoenas duces tecum freelV and 
therein* obtained access to bank accounts andj facts 
which enabled them to state the frauds comfnitted 
against the mother of plaintiffs and as a result |of ob¬ 
taining access to the bank accounts and also examin¬ 


ing 


other records and checking up same, plaintiffs 



were in 1928 and 1929 able to state to the Court cer¬ 
tain facts which they allege constitute fraud. That 
in 1892 Mary E. White, guardian of the plaintiffs, 
drew a check as such guardian to Robert E. L. White, 
for $13,000.i and this amount was invested, and a note 
payable to Mary E. White as guardian for Ida M. 
White and Fannie A. Somerville and secured by deed 
of trust for $13,000, was given (R. 57). and that grow¬ 
ing out of this transaction an equity suit was filed in 
1894, but they did not know of the suit until 1928, and 
that the note for $13,000 was paid in August, 1894, 
and plaintiff, Ida M. White, became of age October 28, 
1894 (R. 58), but their first knowledge of the trans¬ 
action was in December, 1928, which was thirty-four 
years thereafter, and that plaintiff's now know but 
did not then know that George W. White was without 
means in 1894. 

Plaintiffs aver that the Traders National Bank ac¬ 
counts show that in 1892 Marv E. White, guardian 
of plaintiffs, paid Robert E. L. White certain sums of 

monev but that this monev was never used for the 
• • 

benefit of plaintiffs, but it may be that some part of 
these moneys so paid as aforesaid was invested in 
deeds of trust and payments thereof made plaintiffs 
(E. 61) when they demanded a settlement after plain¬ 
tiff Fannie A. Somerville came of age (which was in 
1897) (R. 61). 

In 1892 plaintiffs’ mother and guardian made a loan 
of $1500 to Robert E. L. White or White Brothers, 
but plaintiffs did not know of this until 1928. 

In 1892 Mary E. White, mother and guardian of 
plaintiffs made a check for $1,500 on the guardianship 
account and loaned same to John T. McIntosh for 
which the said McIntosh gave two notes for $750.00 



each, one to Mary E. White, guardian of Ida White 
and the other to Mary E. White, guardian of Fannie 
A. Somerville. These notes were for two years with 
6 per cent interest and secured by real estate. The 
notes were paid as is evidenced by the releasje of the 
trust but what became of the money plaintiffs do not 
know (R. 61, 6*2). i 

In 1 893 Mary E. White, guardian of plaint ills, 
loaned $2,700 of the guardianship fund to Solomon 
and Sarah M. Carr for two years at 7 per c[ent, se¬ 
cured by a trust on real estate. 

This note was paid in 1895, at which time plaintiff 
Ida M. White was of age, but what became of thj 1 money 
is unknown to plaintiff's. In 1893 Mary E. White as 
guardian for plaintiffs loaned George T. Kjlipstein 
$1,250 for two years at 6 per cent secured upon real 
estate, and this note was paid at maturity bijit what 
was done with the money is unknown to plaintiffs (R. 
63). 

In Paragraph 22 (R. 64) it is stated that “Subse¬ 
quently they each demanded settlement and obtained 
no settlement and accounting.” The word ‘I*subse¬ 
quently” refers either to July 1, 1890, which Is men¬ 
tioned in the second line of said paragraph orj to the 
time when defendant Brashear filed suit againsjt Mary 
E. White which was in 1893. j 

Paragraph 23 (R. 64) describes certain real! estate 
owned by Anna E. White which is not the real! estate 
set out in the original bill for partition. 

Paragraph 24 described certain real estate |owned 
by Carrie Madison which is not the real estate de¬ 
scribed in the original bill for partition. 

The second paragraph of the prayers ask fpr dis¬ 
covery which is not prayed for in the original bill and 




s 


the fifth paragraph prays that the plaintiffs be de¬ 
creed a lien upon the real estate described in Para- 



2M and 24 and that Anna K. 


White and Carrie 


Madison be- decreed to hold such real estate in trust 


for plaintiffs. As stated above the real estate de¬ 
scribed in Paragraph 22 and 24 is not the real estate 
described in the original bill. 

February 4, 1929, defendants filed a motion to dis¬ 
miss the Amended Bill upon the grounds appearing on 
page (>7 of the Record. The Court sustained this mo¬ 
tion upon the grounds that the original bill was for 
partition and accounting out of the proceeds of the 
part it im/ and that the property having been sold and 
the proceeds distributed by consent, the bill as 
amended should be dismissed; and further that the 


amended bill embraces matters more proper for sup¬ 
plemental bill or even a bill of review and presents 
an entirelv different case from the original bill. 

March 12, 1929, plaintiffs filed a motion for leave to 
file a supplemental bill (R. (>8) which was disposed of 
by the trial court April 15, 1929 (R. 09) in a memo¬ 
randum opinion in which the court states that in its 
opinion this case was terminated when the property 
involved was sold and the proceeds distributed by 
consent of the parties. The bill was brought for a 
partition and an accounting incidental to the partition, 
and therefore no amended or supplemental bill will lie 
for anv further accounting. 

The motion for leave to file supplemental bill was 
not granted and a decree dismissing the amended bill 
entered (R. 70). 

Plaintiffs state that their mother and legal guard- 

o c 

ian “paid no attention to her legal duties” (R. 42), 
and that “they had been lead to believe that their 
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mother had been negligent and inattentive jto her 
duties and had made advances to the oldest children 
and to Carrie Madison beyond what she should have 
made to them” (R. 54). Their mother and legal 
guardian died in 190!). 

In 1895 when plaintiffs returned home from| school 
they noticed that their sister Sadie never camej to the 
house and on inquiry were informed that she had been 
forbidden because she had been disobedient anp later 
plaintiffs were informed that she had brought suit 
against tlie mother and disgrace on the famjly but 
plaintiff's neither then nor thereafter when the! made 
inquiries were able to obtain any information con¬ 
cerning the suit or where the proceedings were (jR. 45). 
In 1897 plaintiffs being refused the pin money of $5 
each per month which they had been allowed while at 
school and after they returned home, demanded that 
as tliev were then of age that a settlement be made 
with them and that their share of the proceedsjof the 
sales and income be turned over to them (R. 4(^), and 
later in the same year, having received $7,534.Q0 each 
in settlement, protested saying Sadie had received 
$10,000, and each of them asked Robert where was the 
balance due them. Robert said to see Carrie and when 
tliev asked Carrie she laughed at them and sidd she 
knew nothing about it and the mother of pkiintiffs 
cried and said she knew nothing about the business as 


the boys and Carrie had kept it for her. Plaint 
pea ted this request for settlement, could not 


ffs re¬ 
obtain 


any information from the boys and was informed by 
Carrie Madison and Anna K. White that “there had 
been mismanagement and losses and that to meet the 
losses advances had been obtained by the older children 
on their interest in the estate” (R. 47). That “this 
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matter of what was due plaintiffs was the subject of 
discussion and consideration'’ (R. 48). That ‘‘plain¬ 
tiffs at this time (1901) renewed their request for a 
general settlement of what was due them” (R. 51). 
That “In 1905-00, a tract of forty-five acres on Shep¬ 
herd Road was sold and again plaintiffs asked for a 
general settlement” (R. 52). That “The plaintiff Ida 
M. White during all this period of time since 1901 had 
been collecting rents from the property of the estate. 
The plaintiff Ida White made monthly statements and 
gave to each party in interest an accounting” (R. 52). 
That “The plaintiffs insisted that they would not agree 
to a sale unless they had an accounting and settlement ” 
(R. 53). This was in 1911. 


ARGUMENT. 


Record, page 3: 

“Xo accounting ever was made to the plaintiffs 

for their share of the proceeds and when they 

complained they were informed that if they took 

legal steps to enforce their rights it would kill 

their mother and then in later vears tliev were in- 

* * 

duced and persuaded by various devices and prom¬ 
ises not to insist on an accounting which they were 
informed would be ultimatelv made to them." 

Note—Xo allegation by whom made, when made or 

what was actuallv said, nor is it alleged tliev were in 

any wav misled or that tliev acted to their own hurt 
• • • 

because of anv statements. 

Upon motion paragraph 5 of the bill was stricken 
out and also “and also separately between the defen¬ 
dant Carrie Madison,” in paragraph b. (R. 7) 
Paragraph 6 (R. 5): 
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14 That the real estate involved in this cajuse and 
described herein is not susceptible or capable of 
distribution or division in kind among the said 
owners thereof, the parties to this proceeding, ac¬ 
cording to their respective rights or interests 
therein, and that it would be to the best interests 
of all of them that the same be sold and tjhe pro¬ 
ceeds thereof divided among said owners after an 
accounting between the defendants and the plain¬ 
tiffs herein, according to their respective} rights 
and interest in said real estate.’’ 

\ 

The fourth prayer is as follows: j 

i 

“That this court decree the distribution! or div¬ 
ision by sale or sales of the real estate herein men¬ 
tioned and to that end appoint a trustee |>r trus¬ 
tees to make sale or sales of said real estate and 
distribution of the proceeds of said sale or sales 
according to the respective rights and interests of 
the parties.” (R. 5) 

i 

Answers were duly tiled denying the right tb an ac¬ 
counting but admitting the desirability of partition by 
sale. 

Decree by consent was passed April 20, 1<)26, ap¬ 
pointing William McI\. Clayton, Andrew Wilson and 
Edwin C. Dutton, trustees, to make the sale (Rj 18 and 
39) October 28, 1926, report of sale by trustees (R. 
18 to 25). Decree authorizing acceptance of ofjfer and 
sale (R. 25). June 4, 192S, trustees Wilson a^id Dut¬ 
ton petitioned the Court to authorize and direct full 
and final distribution (R. 25 to 27); June 8, 1928, mo¬ 
tion was made by plaintiffs for distribution (J* their 
share (R. 28-29) and answered petition for authority 
to authorize and direct distribution (R. 29-32)' June 
15, 1928, certain of the defendants answered ihe mo- 
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tion of plaintiffs (H. .*>3-34). .June 28, 1928, Mr. .Jus¬ 
tice Smith passed an order overruling the motions and 

recited that 7the trustees he and thev are lierehv di- 

» % 

rooted to hold the funds in their hands as trustees 
pending the final hearing of this cause or until the 
further order of the court" (R. 34-33). .July 3, 11)28, 
all the parties tiled a petition, wherein it is recited 
“that there is now in their (trustees) hands for dis¬ 
tribution $52,759.84" less certain items therein set 
forth. ' ' ' “Of this sum there is distributable to 
Fannie A. Somerville, Sadie L. Brashear, Carrie Mad¬ 
ison, and Anna E. White, one-seventh each, to Ida M. 
White two-sevenths, and to Ralph A. White and Julia 
K. White, his mother, one-seventh." 

“2. That heretofore the distributees and trustees 
have not been in agreement that a total distribution 
be made at this time owing to the fact that in this 

V 

cause there is involved a question of an accounting- 
bet ween tin* parties to the cause, but now the distrib¬ 
utees and trustees are in accord and agree that a full 
distribution of all the moneys in the hands of the 
trustees bo fully and completely distributed at this 
lime" and prayed for authorization and direction to 
make full distribution to the distributees or their 
counsel of record. (R. 35-36) 

Thereupon .July 3, 1928, an order was passed author¬ 
izing and directing full and complete distribution of the 
funds in their hands. 

Distribution was made. 


FIRST ASSIGNMENT OF ERROR. 

The Court did not hold the original bill should be 
dismissed. The original bill was for partition by sale 
of certain real estate which was sold and proceeds dis- 
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tributed under the direction of the Court uponj consent 
of the parties. Thereupon the purpose of the I bill was 
completed and was thereafter incapable of! amend¬ 
ment. The appeal in this case was from the djecree of 
April lb, 1929, dismissing the so-called “Amended 
Bill'’ which was not an amended bill. 


SECOND ASSIGNMENT OF ERROR 


i* 


The real estate was sold and the proceeds accounted 
for and distributed under direction of the Court by the 
consent of the parties (K. 35 to 37). 

Paragraph (i of the original bill provided: i 

I 

i 

“That the real estate involved in this cause and 
described herein is not susceptible or capable of 
distribution or division in kind among t|ie said 
owners thereof, the parties to this proceeding, 
according to their respective rights or interests 
therein, and that it would be to the best interests 
of all of them that the same be sold and the pro¬ 
ceeds thereof divided among said owners ajfter an 
accounting between the defendants and thcf plain¬ 
tiffs herein, according to their respective! rights 
and interest in said real estate.” j 

i 

The Fourth prayer is as follows (It. 5) : 

i 

I 

“That this court decree the distribution or divi¬ 
sion by sale or sales of the real estate hereifi men¬ 
tioned and to that end appoint a trustee or trus¬ 
tees to make sale or sales of said real estajte and 
distribution of the proceeds of said sale of sales 
according to the respective rights and interests of 
the parties.” 

The Fifth prayer is as follows (R. 5): 

“That an accounting mav be had between the 

CT’ v 

defendants and the plaintiffs herein and that the 
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indebtedness of the defendants be charged against 
their interest in the foregoing real estate and be 
paid out of their share of the proceeds of said 
real estate.” 


By virtue of the petition of all the parties by their 
representatives tiled July 3, 1928, the order of the 
same day, (based thereon and the consent of the par¬ 
ties thereto), for complete distribution and the com¬ 
pliance by the trustees with said order nothing was 
left in the case. It had ended and there was nothing 
left to litigate about. 

I. There are Four Essential Elements in every 
case. 

a. SUBJECT MATTER—in this case the real estate 
described in the pleadings and the proceeds of its sale. 

b. The PARTIES. 

c. The CAUSE OF ACTION—in this case the right 
to have the real estate partitioned and the funds dis¬ 
tributed under the direction of the court. 

d. The OBJECT OF THE ACTION—in this case to 

obtain the funds, under the direction of the court, to 

which the respective parties were entitled. After the 

distribution made bv the trustees under the order of 

* 

July 3, 1928, there was nothing left in the case. Each 
of the four essential elements were and became non¬ 
existent so far as further litigation in that case was 
concerned. The subject-matter had been disposed of; 
the right to have the real estate partitioned by sale and 
the funds distributed hjtd been accomplished; the 
respective parties had received the funds to which they 
were entitled. 

It follows clearlv that these three of the four es- 
sential elements of the case then became non- existent. 

It is likewise respectfully submitted that the various 
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i 

parties were not in court for any other or further pro¬ 
ceeding. 

In the case of Wetmore v. Karrick, 205 U. 141, 

i 7 

.151-2: 


“A few of the cases from this court niay be 
noticed which support the general proposition 
that, at the end of the term at which judgment was 
rendered, the court loses jurisdiction of the jcause. 
The principle was briefly stated by Mr. Chiejf Jus¬ 
tice Waite, speaking for the court, in Brobks v. 

Railroad Co., 102 U. S. 107: 

■ 

‘At the end of the term the parties are dis¬ 
charged from further attendance on all j eases 
decided and we have no power to bringj them 
back. After that, we can do no more thap cor¬ 
rect any clerical errors that may be found |in the 
record of what we have done.’ 

“The question underwent a full discussion, Mr. 
Justice Miller, delivering the opinion of thejeourfc 
in Bronson v. Schulten, 104 U. S. 410, on j page 
415, said: 

‘But it is a rule equally well established, that 
after the term has ended all final judgments and 
decrees of the court pass beyond its coptrol, 
unless steps be taken during that term, by mo¬ 
tion or otherwise, to set aside, modify, oi| cor¬ 
rect them; and if errors exist, they can only be 
corrected by such proceeding by a writ of ^rror 
or appeal as may be allowed in a court ^hich, 
by law, can review the decision. So strongly 
has this principle been upheld by this court! that 
while realizing that there is no court which can 
review its decisions, it has invariably refused 


all applications for rehearing made after thi 


ad¬ 


journment of the court for the term at which 
the judgment was rendered. And this is placed 



upon the ground that the ease has passed beyond 
tlie control of the court. Brooks v. Railroad 
Company, 102 l\ S. 107; Public Schools v. Walk¬ 
er, 0 Wall. (503; Brown v. Aspden, 14 llow. 
23; Cameron v. McRoberts, 3 Wheat. 501; Sib- 
hald v. Cnited States, 12 Pet. 488; Cnited States 
v. The Brig Glamorgan. 2 Curt. C. C. 23(5; Brad¬ 
ford v. Patterson. 1 A. K. Marsh. (Ky.) 4(54; 
Ballard v. Davis, 3 J. J. Marsh (Ky.) 65(5/ M 


In the case of Xew York Life Ins. Co. v. Dunlevv, 

• 7 

241 r. S. 5IS. 521-522: 


"Counsel maintain that having been Uulv sum- 
moned in the original suit instituted bv Boggs <k' 
Buhl in 1007 and notwithstanding entry of final 
judgment therein, ‘Mrs. Dunlevv was in the Penn¬ 
sylvania court and was bound hv everv order that 
• % • 

court made whether she remained within the juris¬ 
diction of that court after it got jurisdiction over 
her person or not'; and hence, the argument is, 
‘When the company paid the money into court 
where she was it was just the same in legal effect 


as if it had paid it to her/ This position is sup¬ 
posed to lie supported by our opinion in Michigan 
Trust Co. v. Ferry, 228 C. S. 34(5, where it is said 
(p. 353); ‘If a judicial proceeding is begun with 
jurisdiction over the person of the party concerned 
it is within the power of a State to bind him by 
every subsequent order in the cause. Nations v. 
Johnson, 24 How. 195, 203,204. This is true not 
only of ordinary actions but of proceedings like 
the present. It is within the power of a State to 
make tin* whole administration of the estate a 
single proceeding, to provide that one who has 
undertaken it within the jurisdiction shall be sub¬ 
ject to the order of the court in the matter until 
the administration is closed by distribution, and, 
on the same principle, that he shall be required to 
account for and distribute all that he receives, by 
the order of the Probate Court/’ 
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“Of course the language quoted had reference to 
the existing circumstances and must be construed 
accordingly. The judgment under consideration 
was fairly within the reasonable anticipation of 
the executor when he submitted himself to the 
Probate Court. But a wholly different and in¬ 
tolerable condition would result from acceptance 
of the theory that after final judgment a de¬ 
fendant remains in court and subject to whatso¬ 
ever orders may be entered under titlt of the 
cause. See Wetmore v. Karrick, 205 U. S.j 141,151; 
Freeman on Judgments, 4th ed., £103. j The in¬ 
terpleader proceedings were not essential! concom¬ 
itants of the original action by Boggs | v. Buhl 
against Dunlevy but plainly collateral ajul when 
summoned to respond in that action she was not 
required to anticipate them. Smith v. Woolfolk, 
115 r. S. 143, 148, 149; Reynolds v. Stockton, 140 
C. S. 254, 269; Owens v. Henry, 161 Y\ S. 642, 
646; Hovey v. Flliott, 167 U. S. 409; Frctman on 
Judgments, 4th ed., £143. ” 


In this case distribution having been mad<b of the 
fund according to the prayer of the bill upon j consent 
and agreement of all the parties before the Court it 
follows the parties were and are no longer before the 
Court. j 

It is the generally accepted rule of law that the juris¬ 
diction of the Court is limited to the equities among the 
parties relating solely to the subject-matter; of the 
partition. j 

Not only is this the established doctrine of the! Courts 
but the principle is recognized by Congress. jSection 
93 of the Code of Law was amended as follows!: 

i 

“Provided. That in every case of partition 
any tenant in common who may have received the 


i 
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rents and protits of the property to his own use 
may be required to account to his cotenants for 
their respective shares of said rents and profits, 
and anv amounts found to he due on said account- 
ing may he charged against the share of the party 
owing the same in the property, or its proceeds 
in case of sale." 

It therefore follows that Congress deemed the Stat¬ 
ute necessary to enable an accounting relating 1 to rents 
and profits of the property sought to be partitioned. 

The plaintiffs limited themselves in their bill, as 
they were already limited by law, to the proceeds of 
the real estate described in the bill as clearly appears 
by paragraph 6 and the fifth prayer, and then upon 
their application the proceeds were distributed. 

THIRD ASSIGNMENT OF ERROR. 

What has already been said under the previous As¬ 
signment of Error is applicable to this also. There 
was no longer anv case to be amended. 

The Amended Bill is not in accord with the law and 
rules of Court governing the filing of amendments to 
original bills. 

1. The original bill was for partition by sale and 

was limited to the real estate described therein, the 
proceeds of the sale and the distribution thereof under 
the authority and direction of the Court. This was 
fully accomplished in July, not only by the con¬ 

sent but upon the application of the plaintiffs. There 
was nothing left to amend. 

2. Discoverv was not sought in the original bill. 
This is new both in form and substance. Neverthe¬ 
less the averments are insufficient in that the plaintiffs 
do not aver upon oath that they cannot otherwise 
prove their case. 
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Curriden v. Middleton, 37 App. D. C. 56j3, 572-3. 

i 

! 

In the ease cited fraud was alleged and an account¬ 
ing and discovery sought. 

3. As heretofore set out the parties are pot now 
properly before the Court. 

4. No fraud is charged in the original bill but is now 
charged in a very general and indefinite way and in¬ 
sufficiently unless the charge against Robert! E. L. 
White may be deemed specific. He died Xoverpber 26, 
1905, more than 23 years before this allegation of fraud 
against him. 

This is new both in form and substance and is not an 
amendment. 

5. The facts set out in the Amended Bill do not 
constitute a cause of action in equity. 

I 

Curriden v. Middleton, 37 App. D. C. 568j 572-3. 

Affirmed 232 U. S. 633, where the Supreme j Court 
refused permission to transfer the case to a law Court. 

i 

Anglo-Columbian Development Co. v. Staple- 

ton, 57 App. D. C. 209, 211-12. j 

! 

I 

6. The plaintiffs have been guilty of laches. 

The following dates shown by the record are inter¬ 
esting : 

Archibald White died September 19,1882—more than 
46 years before the Amended Bill was filed. 

Ida M. White came of age October 28, 1894—34 
years before amended bill was filed. 

Fannie A. Somerville came of age May 28, lSli7—31 
years before amended bill was filed. 

Robert E. L. White died November 26, 1905. 

Marv E. White was appointed administratrix of es- 
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late of Archibald White October 13, 1882, and guar 
dian of her then infant children. 

Mary K. White died October 22, 1909, leaving a last 
will and testament duly admitted to probate and rec¬ 
ord appointing Ida M. White executrix, who duly qual¬ 
ified as such. 

George W. White died in January, 1911. 

James M. White died in California, 1922. 

Ida M. White acquired interest of George W. White, 
1899. 

Ida M. White took chance of the Archibald White 
properties 1901, and thereafter collected the rents and 
says she has accounted to the others monthly. 

The following are the dates of the sale and condem- 
nation of real estate complained of in the Amended 
Bill: 


To Machen, 

1889. 

To Tucker, 

1889. 

To Groff, 

1890. 

To Campbell, 

1892. 

To United States, 

1892. 


All of the above arc alleged to In* by court proceed¬ 
ings wherein the plaintiffs were represented by guar¬ 
dian ad litem duly appointed by the Court. All were 

dulv ratified and confirmed bv the Court. It must be 
• • 

assumed that the infant's share in each case was paid 
to the guardian. 

After the plaintiffs were of full age two other par¬ 
cels are alleged to have been disposed of: 

Shepherd Hoad, 1905-6. 

To Woodward, 1911. 

As heretofore stated plaintiff, Ida M. White, in 1901, 
took charge of the Archibald White properties and 


thereafter administered them. Upon the death!of said 
Mary K. White, 1909, said Ida M. White became ex- 

*. i 

ecutrix of her estate and it must now be presuUied she 
properly settled it. ! 

The plaintiffs, therefore, were in a position io have 
first hand information both as to the father'siestate, 
the estate in the hands of the guardian ajnd the 
mother's estate. j 

In the ease of Fowler v. Fowler, 38 App. I). |C. 476, 
479-80, this Court held that plaintiff was gujilty of 
laches and denied relief. Mr. Justice Van Orsdei in 

i 

the opinion said: j 

I 

“Conceding the plaintiff was not affected by 
laches until he became of age, it then became in¬ 
cumbent upon him to exercise diligence, jlt was 
his duty to inform himself of the condition! of his 
father’s estate.” 


in this ease Fannie A. Somerville was of agh more 
than 31 vears and Ida M. White more than 34! vears 
before the filing of the Amended Bill. 

in the case of llardt v. Heidweyer, 152 U. S. 5f7, 558 
the Court by Mr. Justice Brewer said: 

i 

“It is well settled that a party who 
seeks to avoid the consequences of an apparently 
unreasonable delav in the assertion of his rights 
on the ground of ignorance must allege and prove, 
not merely the fact of ignorance, but also! when 
and how knowledge was obtained, in order that 
the court may determine whether reasonable ef¬ 
fort was made by him to ascertain the facts. jTlius, 
in Stearns v. Page, 1 Story, 204, 215, 2171, Mr. 
Justice Storv observed: 


4 General allegations, that there has | been 
fraud, or mistake, or concealment, or misi[epre- 




mentations, are too loose for purposes of this 
sort. The charges must be reasonable, definite, 
and certain as to time, and occasion, and sub¬ 
ject-matter. And especially must there be dis¬ 
tinct averments of the time when the fraud, mis¬ 
take, concealment, or misrepresentation was dis¬ 
covered, and how discovered, and what the dis¬ 


covery is; so that the court mav clearlv see, 

w J v *7 

whether, by the exercise of ordinary diligence, 
the discovery might not have been before made. 
For, if bv such diligence the diseoverv might 
have been before made, the bill has no founda¬ 
tion on which it can stand in equity, on account 
of the laches. * ‘ * But the bill does not 

state jvvhat particular discoveries have been ob¬ 
tained, or when they were obtained, or by what 
inquiries, or in what manner, or at what time.’ 


“On appeal this decision was affirmed, Stearns 
v. Page, 7 How. 819, 829, and in delivering the 
opinion of this court Mr. justice Grier laid down 
the rule in this language: 


‘An<l especially must there be distinct aver¬ 
ments as to the time when the fraud, mistake, 
concealment, or misrepresentation was discov¬ 
ered, and what the discovery is, so that the court 
mav clearlv see whether, bv the exercise of or- 
dinary diligence, the discovery might not have 
been made before.’ 


“Similar declarations may be found in several 
subsequent cases: Badger v. Badger, 2 Wall. 87, 
95, in which is found this quotation: 

‘The party who makes such appeal should set 
forth in his bill specifically what were the im¬ 
pediments to an earlier prosecution of his claim; 
how he came to be so long ignorant of his rights, 
and the means used by the respondent to fraud- 


no 

Id 


ulently keep him in ignorance; and how and 
when he first came to a knowledge of ihe mat¬ 
ters alleged in his bill. ’ 

“Godden v. Kimmell, 99 U. S. 201, *21j; Wood 
v. Carpenter, 101 U. S. 135, 140, in which this court 

said: i 

! 

I 

‘A general allegation of ignorance I at one 
time and of knowledge at another is ot‘ no ef¬ 
fect. if the plaintiff made any particular dis¬ 
covery, it should be stated when it wa^ made, 
what it was, how it was made, and win, it was 
not made sooner.’ See also Lansdale vj Smith, 
106 U. S. 391, 394; Hammond v. Hopkjns, 143 
U. S. 224, 251; Felix v. Patrick, 145 U.j S. 317, 
332; Foster v. Mansfield, Coldwater &c. Rail¬ 
road, 146 U. S. 88; Fisher v. Boody, 1 Curtis, 
206; Carr v. Hilton, 1 Curtis, 390; Moore v. 
Greene, 2 Curtis, 202. 

I 

“Tested by this rule, it is apparent tliat this 
bill must be held deficient in not showii g how 
knowledge of the wrong complained of was ob¬ 
tained by the plaintiffs. It is alleged that they 
were ignorant, and now have knowledge; and that 
they acquired such knowledge within a ! month 
prior to bringing the suit; but how they acquired 
it, and why they did not have the same means of 
ascertaining the facts before, is not disclosed.” 


* * * 


“Indeed, so far as disclosed, it would seekn that 
when the debtors failing, and failing for sd large 
a sum, appropriated all their tangible property to 
the payment of a few of their creditors, the Others, 
including these plaintiffs, accepted the situation, 
and made no inquiry or challenge of the integrity 
of the transaction for nearly five years. Such in¬ 
difference and inattention must be adjudged 
laches. Upon this ground alone, and without ref- 
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erence to any other questions discussed by coun¬ 
sel in the briefs, the decree of tlie Circuit Court is 
affirmed.” 

The case of Wood v. Carpenter, 101 U. S. 135, dis¬ 
cusses the question of delay and quotes from many 
cases and then says: 

“A wide and careful survey of the authorities 
leads to these results: 

“The fraud and deceit which enable the offender 
to do the wrong 1 may precede its perpetration, 'flu* 
length of time is not material, provided there is the 
relation of design and its consummation. 

Concealment bv mere silence is not enough. 
There must be some trick or contrivance intended 
to exclude suspicion and prevent inquiry. 

There must be reasonable diligence; and the 
means of knowledge are the same tiling in effect 
as knowledge itself. 

The circumstances of the discovery must be 
fully stated and proved, and the delay which has 
occurred must be shown to be consistent with the 
requisi t e di 1 igenee. ’ ’ 

The case of Anglo-Columbian Development (\>. v. 
Stapl eton, 57 A])]). I). (’.. 209-211 holds in such case 
the period of the statute of limitations is applicable, 
for the amended bill is for a general accounting—a 
case of concurrent jurisdiction. The Court cites a 
number of authorities. 

In Baker v. Cummings, lb!) C. S. IS!), 20b, the Court 
said: 


“The question which arises is: Can Cummings 
invoke the aid of a court of equity to afford him 
the relief which he seeks.’ A negative answer i» 
compelled by a consideration of the most elemen¬ 
tary principles. 
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**As said in Metropolitan National Bank v. St. 
Louis Dispatch Co., 149 U. S. 436, 448: j Courts 
of equity, in eases of concurrent jurisdiction, con¬ 
sider themselves hound bv the statutes of limi- 

• 

tat ion which govern actions of law.’ Tliajt Cum¬ 
mings might at his election have pursued a remedy 
for the alleged fraud in a court of law is ojhvious. 
And it is equally clear that such remedy at law, 
by action on the case predicated on the facts as 
to deceit and fraud, which are alleged in {lie bill 
now before us, would have been barred iiji three 

vears from the discoverv of the fraud under the 
• « 

Statutes of Limitation of Maryland of 171.), e. 23, 
>:2, in force in the District of Columbia. 1 )\ilty’s 
Statutes, 111; Comp. Laws Dist. Col., c*. 42, ^ 6, 
p. 360. It hence follows, irrespective of the equit¬ 
able doctrine of laches, that the relief which the 
bill seeks to obtain ought not to be allowejl by a 
court of equity.” 

It will be remembered that paragraph IS (K. 55) 
alleges that when plaintiff’s were urged by tlieiil coun¬ 
sel in 1928 “to make a thorough search of all papers 
and records of the estate they could find and plaintiffs 
did make a thorough and diligent search and liiv be- 
fore counsel all papers they could find”—Amongj these 
papers counsel found an old check hook of the (Trad¬ 
ers National Bank which dually led to the discovery 
of the alleged frauds. It would appear that this old 
check book had been in possession of plaintiffs for 
many years, perhaps 28 years, as it was in 190t that 
plaintiff Ida M. White took over the management of 
her father’s estate. There is no allegation that plain¬ 
tiffs had been denied the right to look at the records 
of this old bank, nor is there anv allegation that thev 
ever made an attempt. At any rate they had in their 
possession the same papers which led to these dlscov- 


j 


I 

i 
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cries and which could and would have led to them manv 
years before if they had been diligent. As this Court 
said in Fowler v. Fowler, supra, when plaintiffs be¬ 
came of age it was their duty to inform themselves 
of the condition of their father’s estate, and not to 
do so constituted lack of diligence and tliev would 

V • 

be and were guiltv of laches. 

• • 

Section 1266 of the (’ode limits the time in which ac¬ 
tions mav he brought. 

The complaint here in substance is that certain per¬ 
sons received more than their share of monevs derived 
from the Archibald White estate which moneys were 
in the hands or should have been in the hands of Mary 
E. White, guardian. Ida M. White demanded money 
from guardian when she became of age more than 34 
vears ago and Fannie A. Somerville more than 32 vears 
ago. They lived with their mother, their guardian 
until the latter's death in 1909—one about 16 vears 
after she became of age, the other more than 12 vears. 
Eight years of that time Ida M. White was in control 
of the father's estate and then settled the mother's 
estate. 

It must be assumed that Marv E. White gave bond 
in both tin* administration and guardianship cases. 
If she did not or could not account the sureties might 
have been called upon. Section 1263 of the Code limits 
actions upon administrators bonds to 6 years and cer¬ 
tain other bonds to 12 vears. 

% 

7. As the charge here is against the guardian and 
her attorney Section 1117 of the Code is applicable. 
Xo promise is alleged which would keep any possible 
action alive. Section 1271 of the Code, Hornblowor 
v. George Washington University, 31 App. 16. C. 64, 
73 citing numerous authorities. 
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i 

S. Partition was accepted and distribution hiade in 
full upon the order of the Court based upon tliG| Appli¬ 
cation of the plaintiffs. They are therefore estopped. 

I 

Dubois v. Hepburn, 10 Pet. 1. 21. j 

I 

In Merillat v. Bussey, ‘14 App. D. C. 584, tlile court 
held the parties to an appeal, in an irregular proceed¬ 
ing, which was in effect an arbitration, were boijind be¬ 
cause all were represented. 

It is here alleged the heirs divided much of the prop¬ 
erty in kind in 1901. 

9. There can be nothing against Sadie L. Brashear 
in this case. She too was one of the infants under 
guardianship with the plaintiffs, and the bill j(R. 4) 
alleges she threatened “to take legal proceedings and 
as a result was paid a large sum of money some 
$18,000.00, or thereabouts, which was conceded to be 
due her. ” 

Attention is called to the claim against Carrie Madi¬ 
son and is limited to a part of one-third of $4|400.00 
borrowed in 1890 from Mary E. White, Guardiajn, and 
secured by deed of trust on 640 Q. Street, Northwest. 
It is alleged this money belonged to the wards Sadie 
L. Brashear, Ida M. White and Fannie A. Somerville. 
It is shown the last has been paid, the first is no^ corn- 
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plaining. It is alleged Ida M. White is now 
Carrie Madison at law on a supposed balance 'which 
action at law Mrs. Madison is defending. Thpre is 
therefore nothing in this case against Carrie Maidison. 

10. The sales were made under the direction of the 

j 

Court by the usual proceedings in the several leases, 
concerning which plaintiffs complain. All the parties 
were before the Court, decrees were passed, accounts 
audited and distribution made. They appear jto be 



regular. Xo appeal was taken, no bill of review was 

filed and they stand res ad judicata and have so stood 

for more than 36 vears. 

* 

As the distribution was made in an estate to wit 36 
years ago the Courts will not hear any complaint in 
regard thereto. 

The effect of the consent order of duly 3. 1928, 
passed upon the application of the* plaintiffs, appel¬ 
lants, was that of a final judgment or decree. 

An entry on the record reciting a settlement, and. 
by consent of the parties ordering tin* action dismissed 
on the merits, though in form an order, was in fact a 
‘‘final judgment" under St. 1919, £2883. defining a 
judgment as the final determination of the rights of 
the parties. 


(1922) Duras v. Keller, 186 X. \Y. 149; 176 Wis. 

88 . 


EFFECT OF A COXSEXT DECREE. 

(A) A consent decree is so binding as to be ab¬ 
solutely conclusive upon the consenting parties, and it 
can neither be amended or in any way varied without 
a like consent, nor can it be reheard, appealed from, 
or reviewed upon a writ of error. 


Schmidt 

1014; 


v. Oregon Gold Mining 
280 Or. 9, 28; 32 Am. St! 


Co., 49 
R. 759. 



(B) A consent judgment operates as a waiver of all 
defects or irregularities to judgment, except those in¬ 
volving jurisdiction. 


Duke v. Gilbreath, 10 S. \Y. (2nd) 412; Tex. Civ. 
App. Jan. 1929, Current Dig. 


I 


(C) A consent judgment is given greater force than 

an ordinary judgment and the Court is without power 
to open or modify except upon certain groundsj—fraud, 
mistake. j 

Keach v. Keach, *290 S. \\\ 70S, 711; 217 Ky. 722. 

See also Karnes v. Black, 215 S. \Y. 191, |193; 1S5 

Kv. 410. i 

• I 

i 

(D) Consent judgments hind as fully as d|o other 

judgments. | 


Prince v. Frost-dolnison Lumber Co. (Tyx.) 250 
S. W. 7S5, 789. j 

(E) A consent decree by (). K. of counsel is not sub¬ 
ject to be set aside upon a bill of review for erjrors of 
law apparent upon the face of the record. I 

i 

j 

Chi. tk Vicinity-Hungarian Benevolent Society 
v. Chi. & Sub. Hungarian Aid Soeietjv, 118 
X. E. 1012, 1014; 282 ill. 99. j 

Citing Thompson v. Maxwell, 95 F. S. 291. 

i 

(F) Consent decree binding unless secured by j fraud 
or mistake. 

! 

(1926) Barnes v. Am. Fertilizer Co., 130 S. K. 
902, 911; 144 Va. 692. 

i 

In the late case of Van Alstine v. Hartnett, Supreme 
Court of Iowa, December 14, 1928, 222 X. W. 362 it was 
held that in such case the presumption is conclusive. 

It follows therefore that the consent of July 3, ,1928, 
conclusively prevented any amendment and j that 
ground alone was sufficient to require the dismissal of 
the Amended Bill. 


i 


?>0 

FOURTH ASSIGNMENT OF ERROR. 

March 12, 1929, the appellants filed a motion for 
leave to tile a supplemental hill but did not submit to 
the Court any proposed supplemental bill. 

The motion was overruled but no appeal was taken 
from the refusal of the Court to file such a bill. 

The reasons heretofore set out under other assign¬ 
ments of error arc applicable to this and need not be 
repeated. 

Equity Rule (i of the Supreme Court of the District 
of Columbia is as follows: 


“I’pon application of either party the court or 
justice may, upon reasonable notice and such 
terms as are just, permit him to tile and serve a 
supplemental pleading-, alleging material facts oc¬ 
curring since his former pleading, or of which lie 
was ignorant when it was made, including the 
judgment or decree of a competent court rendered 
after the commencement of the suit determining 
the matters in controversy or a part thereof." 


The purpose of a supplemental pleading is stated in 
Mackey’s Practice and Procedure, page 401, as fol¬ 
lows : 


“A supplemental bill may be tiled, either before 
or after decree, and may be in aid of a decree to 
help its! being carried into full execution, or, that 
proper directions may be given on some matter 
omitted in the original bill, or not put in issue by 
it, or defence made to it. O'Hara v. Sheppard, .”> 
Md. rh. Dec., 2>0(). But if filed after a decree it 
must not seek to vary the principles of the decree, 
but taking that as the basis, seek merely to supply 
any omissions there may be in it, or in the pro- 
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(•codings which led to it, so as to enable the) court 

to give full effect to its decision. Id.” 9(> Md. 59-. 

i 

In the case of Schwab v. Schwab, 52 L. 1\. |A., p. 
■414, 415, the Court of Appeals of Maryland said] 


i 

“A supplemental bill, as its name indicates, is 
an addition to an original bill, and it is ordinarily 
tiled to correct some imperfection or mistake in 
the original hill, or to bring some new party into 
the case. It mav also lie tiled in some cases to 
bring before the court new matters which' have 
occurred since the filing of the original bill, ijnd in 
that event the relief ordinarily prayed for may be 
modified or enlarged to meet the case as presented 
after the addition of the new matter. Story, Eq. 
PL ££332 vt s (?</.; Daniell, Ch. Pr. 1513-1539J Mil¬ 
ler, Eq. Pr. 246, 247; Winn v. Albert, 2 Md. Ch. 
47, 4S. It is well settled, however, that the sup¬ 
plemental bill being merely an addition to the 
original bill, and the two constituting but one rec¬ 
ord, the latter must be consistent with the former, 
and its allegations must be germane thereto; and 
must be supplemental in their nature and not in¬ 
dependent or subsequent, and the new matters 
must not change the rights or interest of the I par¬ 
ties. | 

An entirelv new case cannot be introduced |bv a 
supplemental bill, although enlarged or even! dif¬ 
ferent relief may be obtained thereby. 2 Pai|iiell, 
Ch. Pr. pp. 1517, and note, 1536; Story, Eq! PI. 
£337; Milner v. Milner, 2 Edw. Ch. 114; Jaccjb v. 
Lorenz, 98 Cal. 332; 33 Pae. 119; Collateral Secu¬ 
rity Bank v. Fowler, 42 Md. 393; Shannon v. Com- 
egys, 69 Md. 411, 16 Atl. 129; Birmingham v.jLe- 
san, 77 Me. 494, 1 Atl. 151 ; Soutter v. Milwaukee 
& M. R. Co., 6 Wall. 742, 18 L. ed. 856.” 

‘‘A supplemental bill is filed on leave and for 
matter happening after the filing of the bill, jand 
is designed to supply some defect in the structure 


I 


of tlie original bill. Kennedy v. Bank of Georgia, 
S How. 586. 

“A supplemental bill which lias no possible 
connection with the original bill should be dis¬ 
missed. Milwaukee M. K. Co. v. Milwaukee & 
St. I\ H. ('o,, (5 Wall. 742. 


In Adams Hquity, Sth Kdition, page 414, the follow¬ 
ing is given as the Hide: 


“If new matter occurs or is discovered after 
the decree, it is properly not a matter of supple¬ 
ment. but may be introduced into the cause, if 
necessary, by a bill expressly framed for the pur¬ 
pose, and called a bill to execute or impeach a 
decree." 


inal 

son 


A Hill of review cannot be filed where the orig- 
decree was rendered by consent." Thomp- 
v. Maxwell, 95 l\ S. .491. 


It was further held: 


“A decree for carrying out a settlement and 
compromise of a suit is certainly not, of itself, 
erroneous. \\ hen made by consent, it is presumed 
to bo made in view of tin* existing facts, and that 
there were in the knowledge of tin* parties. In 
the absence of fraud in obtaining it, such a decree 
cannot Ik* impeached." 

The burden of showing that a motion for leave to 
file a supplemental bill should be granted is on the 
nlaintiff. 

Minerals Separation v. Miami Copper Co., 264 
F. 528 (F. S. 1). C. Del. 1920). 


“After linal decree has been entered bv consent. 


one of 
consent 


tin* parties brings a bill to set aside the 
decree for defect of jurisdiction and want 


of necessary parties, the bill will be an original 
one, and not a supplemental bill or bill of review.” 
Kennedy v. Georgia State Bank, 8 How. 58(1, 609, 

610. ‘ " i 

i 

A supplemental bill, being merely an addition to the 
original bill must be consistent therewith ancjl ger¬ 
mane thereto. ! 


Straughan v. Hailwood, 30 W. Va. 274. | 

Faks v. Cook, 54 Ill. 192. 

Miller v. Cook, 135 Ill. 190. 

Jenkins v. Intern. Bank, 111 Ill. 462. j 

Fort Smith v. Brogar, 49 Ark. 306. 

Ledworth v. Jacksonville, 32 Fla. 1. 

Waterman v. Buck, 63 Vt. 544. 

Leonard v. Cook (X. J.), 21 Atl. 47. 

Maynard v. Green, 30 Fed. 643. 

Grabenkliner v. Blown, 63 Tex. 369. 

i 

A supplemental bill, after a decree, however, must 
not seek to vary the principles of the decree, but taking 
that as the basis, seek merely to supply any omissions 
there may be in it, or in the proceedings which lbd to 
it, so as to enable the Court to give full effect to its 
decisions. 


O’Hara v. Shepherd, 3 Md. Ch. 306. 

Hodson v. Ball, 1 Phil. 177, 182; S. C. 11 iSim. 
456. 

A supplemental bill must be germane to the original 
bill. " i 


Minnesota Co. v. St. Paul Co., 6 Wall. 742,1746. 

I 

There is no matter set up in a supplemental bill! and 
that set up in the Amended Bill is not germane.! 





34 


The Court below was right in refusing the applica¬ 
tion to file a supplemental bill. 

FIFTH AND SIXTH ASSIGNMENTS OF ERROR. 

The Court did not hold as claimed in Assignment 5, 
and under the circumstances already set forth there is 
no merit in this or in the next assignment of error. 

Laches may be* used as defense without setting up 
laches, but laches are specifically set up in motion to 
dismiss amended bill. (R. 67) 


I lay?; v. Port of Seattle, 251 l\ S. -33, 38-39, and 
numerous cases there cited. 


The Court may determine the question by inspection 
of the record. 

Laches bars the remedy in equity in cases of ac¬ 
count in three years where as in this case there is con¬ 
current jurisdiction at law. 


Anglo-Columbian Development Co. v. Staple- 
ton, 57 App. D. C. 209, 211. 

Patten v. Warner, 11 App. D. C. 149. 

Trust Co. v. Darling, 21 App. D. C. 132. 

Darling v. Birncy, 54 App. I). C. 318; Sec. 1265 
of the Code. 


Laches mav bar the remedy in a shorter time. Delav 
• * • 

of less than a year was held to bar relief in the case 
of K. Harris & Co. v. Weller, 52 App. D. C. 6. 


In a case in this Court the Statute of Limitations was 


held to run when the administration has been con¬ 


cluded begins to run against all persons not laboring 
under a disability, who claim that the estate has not 
been fully accounted for, or that it has been wasted 
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by negligent or careless administration. In thijs case 
one of plaintiffs became of age December 8, 1908, and 
the other June 11, 1910, and though both were put upon 
inquiry as soon as they became of age neither of them 
took any steps to investigate the matter until July 24, 
1915, and waited until January 22, 1910, before filing 
bill in equity, it was held the bar of the Statutje was 
complete and effective as to both of them. 

Darling v. Birney, 54 App. I). C. 318, 324j 
Citing Clarke v. Boorman’s Executors, 18'Wall. 

493, 509. i 


It therefore follows that the decree appealed 
should be affirmed. 

Respectfully submitted, 
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Attorney for Appeflees, 
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Edwin C. Dutton, 
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Anna E. White, Ralpjh A. 
White and Julia E. White. 



